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NO. CAAP- 14- 0000704
| N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
DONNALYN M MOSI ER, Plaintiff-Appellee, v.
KElI TH PARKI NSON and SHERRI PARKI NSON, Defendants-Appell ants
APPEAL FROM THE DI STRI CT COURT OF THE FI RST CI RCU T

HONCLULU DI VI SI ON
(CVIL NO 1RC12-1-1471)

SUMVARY DI SPCSI TI ON ORDER
(By: Leonard, Presiding Judge, and Reifurth and G noza, JJ.)

In this summary-possessi on case, pro se Defendants/
Count er cl ai mant s- Appel | ants Keith and Sherri Parki nson
(collectively, the "Parkinsons") appeal froma March 7, 2014
"Order Granting Plaintiff's Mtion for Summary Judgnent
[("MSJ")], Filed on January 10, 2014" ("Order Granting MSJ"),
whi ch was issued by the District Court of the First Crcuit,
Honol ulu Division ("District Court").¥

On appeal, the Parkinsons argue that the District Court
erred because (1) the District Court |ost subject matter
jurisdiction over the case under Hawaii District Court Rules of
Cvil Procedure Rule 12.1 once the Parkinsons raised the issue of
title to the subject property ("Property”); (2) the D strict
Court lost jurisdiction over the case when the Parkinsons filed
their notice of appeal in Case No. CAAP-12-0000541 on May 31,
2012 ("Notice of Appeal"); and (3) there were genuine issues of
material fact with regard to issues raised in the MSJ filed by

= The Honorable Hilary Benson Gangnes issued the Order Granting MSJ.
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Pl ai ntiff/ Count erdef endant - Appel | ee Donnal yn M Mosi er
("Mosier").?

subm tted

Upon careful review of

the record and the briefs

by the parties and having given due consideration to

In sum the Parkinsons ask this court to vacate the foll ow ng:

. March 15, 2012 "M nute Order for the Entry of the General
Deni al and for the Establishnment of the Rent Trust Fund"

. March 27, 2012 "Order for Establishment of Rent Trust Fund"

. April 9 and 16, 2012 "M nute Order Denying [the Parkinsons']
Motion for Continuance and Motion to Dism ss"

. April 17, 2012 "Order Denying Defendant's Motion to Dism ss,
Filed on March 14, 2012"

. April 25, 2012 "Order Striking [the Parkinsons'] Ex Parte
Motion to File Counterclain

. May 3, 2012 "M nute Order Denying [the Parkinsons'] Oral
Motion for Directed Verdict"

. May 3, 2012 "M nute Order Denying [the Parkinsons'] Oral
Motion for Directed Verdict"

. May 3, 2012 "M nute Order Granting Judgment for Possession
for [Mosier]"

. May 31, 2012 "Order Denying [the Parkinsons'] Motion to Set
Asi de Default Judgment"”

. June 1, 2012 "Order Denying Ex Parte Motion to Stay
Execution of Wit of Possession and Judgment for Possession:

. June 12, 2012 Judgment for Possession

. June 12, 2012 Wit of Possession

. June 18, 2012 FOF/ COL/ Order for Judgnent for Possession,
Wit of Possession

. August 20, 2012 "Order Granting in Part and Denying in Part
[ Mosier's] Motion for Partial Dism ssal Wth Prejudice of
First Amended CounterclaimFiled on June 9, 2012"

. Sept ember 10, 2012 "M nute Order for Default Against [the
Par ki nsons] "

. October 1, 2012 "Order Granting Motion for |ssuance of
Gar ni shee Summons"

. Oct ober 9, 2012 "Order Granting [Mosier's] Non-Hearing
Moti on for Default Judgment and Attorney's Fees"

. Oct ober 12, 2012 Judgment

. Novenber 1, 2012 "Order Granting Motion for |ssuance of
Gar ni shee Summons"

. Novenmber 1, 2012 "Order Granting Motion for |ssuance of
Gar ni shee Summons"

. Novenmber 1, 2012 "Order Granting Motion for |ssuance of
Gar ni shee Summons"

. Novenber 7, 2012 "Order Granting [Mosier's] Non-Hearing
Mot i on for Default Judgment"”

. Novenber 8, 2012 "Order Granting [Mosier's] Motion for
Di sbursement of Funds in Rent Trust Fund, Filed on October
15, 2012"

. January 29, 2013 "Garni shee Order Filed and Issued to
Charl es Pankow Buil ders Ltd."

. January 17, 2014 "Order Denying [the Parkinsons'] Non-
Hearing Motion for Continuance"

. March 7, 2014 "Order Granting [Mosier's] Motion for Summary
Judgnment, Filed on January 10, 2014"

. May 21, 2014 "Order Granting [Mosier's] Attorney Fees"

. June 4, 2014 "Amended Judgnment for Attorney Fees"
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the argunents they advance and the issues they raise,¥ we
resol ve the Parkinsons' points of error by vacating the May 21,
2014 "Court Order" that partially granted Mosier's notion for
attorneys' fees and the June 4, 2014 "Anmended Judgnent" for
attorneys' fees,"# and otherwi se affirning the other challenged
orders, including the March 7, 2014 Order G anting MSJ.

(1) We decline to further address the Parkinsons' first
point of error, which we resolved in Msier v. Parkinson, No.
CAAP- 12- 0000541, 2015 W. 1851519 (Hawai ‘i App. Apr. 22, 2015)
(hol di ng that the Parkinsons offered no evidence bringing title
into question so as to divest the court of subject matter
jurisdiction). Qur determnation of the issue in Case No. CAAP-
12-0000541 is now the "law of the case,"” and the point cannot be
relitigated. Ditto v. MCurdy, 98 Hawai ‘i 123, 128, 44 P.3d 274,
279 (2002).

(2) The Notice of Appeal did not divest the District
Court of jurisdiction to decide clains unrelated to the issue of
who was entitled to possess the Property. Specifically, it did
not divest the court of jurisdiction to decide Msier's claimfor
damages contained in her MSJ or the Parkinsons' counterclains.

The Judgnent for Possession resolved the issues of
whet her the parties had entered into a purchase or a rental
agreenent, and whet her the Parkinsons or Msier breached that
agreenent, and a final ruling on those questions was necessary in
order to resolve additional clains such as Mosier's request for
damages in the anount of allegedly unpaid rent and who woul d be
responsible for attorneys' fees and in what anount. Therefore,

8l The Parkinsons claimto incorporate facts and arguments throughout
their opening brief by reference to facts and arguments filed in other briefs
and in other cases. The Hawai ‘i Supreme Court has held that incorporating
arguments by reference fromthe record into an opening brief violates the
Hawai ‘i Rul es of Appellate Procedure ("HRAP") Rule 28(b)(7) and that such
arguments shoul d be disregarded. Kapi ol ani Commercial Ctr. v. A & S P'ship,
68 Haw. 580, 584, 723 P.2d 181, 184-85 (1986). MWhile the Parkinsons proceed
pro se and we strive to address such cases on their merits, Housing Fin. and
Dev. Corp. v. Ferguson, 91 Hawai‘ 81, 85-86, 979 P.2d 1107, 1111-12 (1999),
general references to the record do not provide us an adequate basis from
which to do so.

4l Both the May 21, 2014 "Court Order" partially granting Mosier's
notion for attorneys' fees and the June 4, 2014 "Anmended Judgment" for
attorneys' fees were issued by the Honorable Hilary Benson Gangnes.
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even though the Judgnment for Possession did not resolve al

clainms against all parties and was not a standard, appeal abl e,
final judgnment under HRS 8§ 641-1(a), this court had jurisdiction
over the appeal in Case No. CAAP-12-0000541 fromthe Judgnent for
Possession, pursuant to the Forgay doctrine. G esla v. Reddish,
78 Haw. 18, 20, 889 P.2d 702, 704 (1995) ("The Forgay doctrine is
an exception to the finality requirenent for appeals and it

all ows an appellant to i medi ately appeal a judgnent for
execution upon property, even if all clainms of the parties have
not been finally resolved." (discussing a rule derived from
Forgay v. Conrad, 47 U.S. 201 (1848)).

"CGenerally, the filing of a notice of appeal divests
the trial court of jurisdiction over the appeal ed case.” TSA
Int'l Ltd. v. Shimzu Corp., 92 Hawai ‘i 243, 265, 990 P.2d 713,
735 (1999). However, where, as here-simlar to a situation
i nvol vi ng HRCP Rul e 54(b)—+he appeal ed judgnent does not resolve
all of the clains in the case, the district court retains
jurisdiction to adjudicate the remaining clains (that are not the
subj ect of the appeal) while the appeal is pending. See, e.g.,
Territory v. Danon, 44 Haw. 557, 563, 356 P.2d 386, 390 (1960)
("We think that when an appeal is taken from such judgnment, the
trial court is divested of jurisdiction over the renmainder of the
case."); Sturkie v. Han, 2 Haw. App. 140, 146, 627 P.2d 296, 301
(1981) ("[A]ln appeal under Rule 54(b) does not divest the trial
court of jurisdiction to proceed with the other issues in the
case."). The Parkinsons cite to no authority holding that this
court's jurisdiction over the appeal in Case No. CAAP-12-0000541
on Forgay grounds divested the District Court of jurisdiction
over pleadings unrelated to the issue of possession, and we find
none.

While the District Court retained jurisdiction "over
the remai nder of the case,” it did not have subject matter
jurisdiction to further adjudicate the Judgnent for Possession or
to review any request for attorneys' fees incurred to obtain
possession of the Property until Case No. CAAP-12-0000541 was
resol ved on August 31, 2015, when the Hawai ‘i Suprene Court
deni ed the Parkinson's application for a wit of certiorari from
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this court's judgnent on appeal, which had affirmed the Judgnment
for Possession. See CRSC, Inc. v. Sage D anond Co., 95 Hawai ‘i
301, 307-08, 22 P.3d 97, 103-04 (App. 2001) (if a motion for
attorneys' fees or costs is filed nore than 10 days after entry
of judgment and is not decided before a valid notice of appeal is
tinmely filed, the circuit court lacks jurisdiction to decide the
noti on while the appeal is pending); French v. French, 110
Hawai ‘i 399, 404, 133 P.3d 828, 833 (App. 2006) (concluding that
the I ower court was divested of jurisdiction to decide a notion
for attorneys' fees/costs after the notice of appeal was filed).
Therefore, the District Court erred to the extent that it
prematurely awarded attorneys' fees related to the issue of
possession in the Cctober 12, 2012 Judgnent and rel ated
garni shment orders, and prematurely awarded attorneys' fees
related to the issue of possession in the June 4, 2014 Anended
Judgnent .

Because the District Court subsequently set aside the
Cctober 12, 2012 Judgnent on Decenber 2, 2013, and struck
Mosier's declaration with instructions to submt a revised
decl aration for fees and costs on March 20, 2014, however, any
error associated with the Cctober 12, 2012 fees award and rel ated
garni shee sutmmons was corrected as a matter of course. See Haw.
R CGv. P. 61 (a judgnent or order is not to be disturbed absent
conflict with the substantial rights of the parties). W vacate,
however, as to the fees awarded in the June 4, 2014 Amended
Judgnent and remand for further proceedi ngs.

(3) The District Court did not err in granting Mosier's
M5J because the Parkinsons failed to neet their burden to
denonstrate any genuine issues of material fact. In the MJ,
Mosi er clainmed that she was entitled to danages in the anount of
$3, 850, representing unpaid rent for June 2012. Mosier expl ai ned
that the | ease termextended through July 7, 2012; that the
Par ki nsons did not make a June 2012 rental paynent; and that she
had applied the Parkinson's $3,850 security deposit toward the
Par ki nsons' out standi ng February 2012 rental paynent. As
support, Mosier cited to provisions in the rental agreenent, as
well as Findings of Fact ("FOFs") 6 and 7 in the District Court's
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June 18, 2012 "Fi ndings of Fact, Conclusions of Law and O der
Granting Entry of Judgnent for Possession and |ssuance of Wit of
Possession Effective June 1, 2012" ("FOF/ COL/Order for
Possession").®¥ In opposition, the Parkinsons did not contest
those FOFs or that they failed to nmake a rental paynent for
February or June 2012, and they did not claiman entitlenent to
wi thhold the rental paynments. Rather, they reiterated their
argunent that Mosier breached the purported purchase agreenent,
an argunment that the District Court had already found | acked
merit inits FOF/ COL/ Order for Possession. To the extent that

t he Parki nsons thereby reargue the issues already addressed in
our earlier determnation in Case No. CAAP-12-0000541, that case,
as noted earlier, cannot be relitigated. Therefore, the
Par ki nsons have not identified any genui ne issues of materi al
fact left to resolve, and the District Court, therefore, did not
err.

Wth regard to the Parkinsons' CounterclaimNo. 2,
under HRS 8§ 521-64, for reinbursenent of repair costs, Msier
argued that the Parkinsons presented no evidence of a health or
safety violation or defect in material nonconpliance on the
prem ses, or that Mosier, as a result of a wongful act, was
i nproperly benefitted by the repairs the Parkinsons nmade. To
support these argunents, Mosier cited to the FOF/ COL/ Order for
Possession, in which the District Court found that the prem ses
wer e habi tabl e when the Parki nsons signed the rental agreenent
and took possession, the Parkinsons were conpensated for certain
repairs they nmade, and the Parkinsons had agreed to naintain the
pool and yard.

As the District Court found, and the Parkinsons have
not contested, the Parkinsons deducted fromtheir rental paynents
the amounts they spent to repair certain plunbing and sewer

5 FOFs 6 and 7 provi de

6. [ The Parkinsons] paid rent to [Mosier] for July,
August, September, October, November, and Decenber of 2011
as well as January 2012.

7. [ The Parkinsons] failed to pay rent for February
2012.
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probl ens, and the Parki nsons were responsi bl e under the rental
agreenent for pool and yard repair. The Parkinsons did not
notify Mosier of other alleged defects on the Property, including
the pest and termte problens, as required by the rental
agreenent. See Haw. Rev. Stat. 8 521-64(c) (2006) (requiring a
tenant to give his or her landlord notice of and the opportunity
to cure any alleged defects in material non-conpliance with

§ 521-42(a)¥).

Regar di ng the Parkinsons' alternative unjust-enrichnent
claimin CounterclaimNo. 2, the District Court found no
wr ongdoi ng on Mosier's behalf, that any alleged defects to the
pool and yard and Mosier's failure to address them did not
constitute a breach by Mosier of her duty to repair or provide
habi t abl e prem ses, and that the parties did not have a purchase
agreenent with each other. The latter two findings mrror those
al ready determned by the District Court and affirmed by this
court in Case No. 12-0000541. 1In opposition to the MsJ, the
Par ki nsons did not dispute these findings; rather, they repeated
their allegation that the parties had entered into a purchase
agreenent, which they claimMsier breached by failing to credit
toward the Property's purchase price the anmounts that the
Par ki nsons paid to make repairs to the Property. That issue, of
course, is not subject to relitigation.

As to the Parkinsons' CounterclaimNo. 4, that Mosier
took nore than the all owabl e security deposit under the pretext
of an "option agreenent,” in violation of HRS § 521-44, Mosier
cont ended that $2,600 paid by the Parkinsons, which the
Par ki nsons asserted was an "additional security deposit,"” was
actually consideration for a "right of first refusal." Msier
argued that because the Parkinsons signed the receipt indicating
that the $2,600 was a purchase option, they clearly knew the
anount did not represent an additional security deposit, as they

8 HRs § 521-42 provides, in relevant part that "[t]he | andlord shall

at all times during the tenancy . . . [mlake all repairs and arrangenments
necessary to put and keep the prem ses in a habitable condition[.]" Haw. Rev.
Stat. § 521-42(a)(3) (2006).
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later clained. Mosier cited to FOF 4”7 in the FOF/ COL/ Order for
Possession and the rental agreenent to support this argunent.

Since this court affirmed the FOF/ COL/ Order for
Possession in Case No. CAAP-12-0000541, FOF 4 therein is binding
and not subject to relitigation. Thus, in sum the D strict
Court did not err in granting Mdsier's MSJ. See Haw R Cv. P
56(b), (c), & (e); Ralston v. Yim 129 Hawai ‘i 46, 56-57, 60-61,
292 P.3d 1276, 1286-87, 1290-91 (2013).

Therefore, the District Court of the First Crcuit's
March 7, 2014 "Order Granting Plaintiff's Motion for Summary
Judgnent, Filed on January 10, 2014" is affirnmed. The May 21,
2014 "Court Order" partially granting Mosier's notion for
attorneys' fees, and the June 4, 2014 "Amended Judgnment" for
attorneys' fees are vacated and renmanded to the District Court
for proceedi ngs consistent with this opinion.

DATED: Honol ul u, Hawai ‘i , June 24, 2016.

On the briefs:

Kei th and Sherri Parkinson, Presi di ng Judge
Pro Se Def endant s- Appel | ants.

Yuri ko J. Suginura

(Bendet Fidell Sujinura) Associ ate Judge
for Plaintiff-Appellee.

Associ at e Judge

7 FOF 4 provi des that "The agreement provided for a security deposit
of $3,850, which was paid by [the Parkinsons] to [Mosier]."
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