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NO. CAAP-14- 0000439
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

Cl TI PROPERTY HOLDI NGS, INC., Plaintiff-Appellee,
V.
M CHAEL K. TAN GUCHI; PATRI Cl A- ANN U. MOORE,
Def endant s- Appel | ant s,
and
JOHN AND MARY DOES 1-10, Defendants

APPEAL FROM THE CI RCUI T COURT OF THE THIRD CIRCUI T
(CIVIL NO. 13- 1- 386)

SUMMARY DI SPOSI TI ON. ORDER
(By: Foley, Presiding Judge, Fujise and G noza, JJ.)

Def endant s- Appel | ants M chael K. Tani guchi (Tani guchi)

and Patricia-Ann U More (More) (collectively Appellants)

appeal froma Judgnent, filed on January 24, 2014 in the Crcuit
Court of the Third Crcuit (circuit court)! and entered pursuant

to Hawai ‘i Rules of Civil Procedure (HRCP) Rule 54(b).

Appel l ants contend that the circuit court erred when it

(1) granted Plaintiff-Appellee Cti Property Holdings, Inc.'s
(Gti) notion for summary judgnent and for wit of ejectnent;

and

(2) granted CGiti's notion to dism ss Appellants' counterclains.

1 The Honorable Greg K. Nakamura presided.
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For the reasons set forth bel ow, we vacate and remand.
Bri ef Background

On February 8, 2007, Appellants Tani guchi and Moore
signed an Adjustable Rate Note in favor of Accredited Hone
Lenders, Inc. for a property located in Keaau, Hawai ‘i (the
Property). On March 30, 2007, a Mortgage was recorded on the
Property with the State of Hawai ‘i Bureau of Conveyances (Bureau
of Conveyances).

On March 2, 2010, an Assignnent of Mrtgage was
recorded with the Bureau of Conveyances in which Mrtgage
El ectronic Registration Systens Inc. (MERS) granted, assigned,
and transferred the nortgage on the Property to G tigroup d obal
Markets Realty Corp. (Gtigroup). On July 21, 2010, an
Assi gnnent of Mortgage was recorded wth the Bureau of
Conveyances in which G tigroup granted, assigned, and transferred
the nortgage on the Property to Citi.

On January 6, 2011, Cti conducted a non-judicial
forecl osure sale on the Property. On January 11, 2011, Cti's
attorney filed a "Mortgagee's Affidavit of Forecl osure Under
Power of Sale."? The Affidavit states, inter alia, that the
Property was sold to Citi for $159, 200. 00, which was the highest
bid at the sale. On January 28, 2011, a Quit C ai m Deed was
recorded with the Bureau of Conveyances, which conveyed the
Property fromGCiti, as the foreclosing nortgagee, to Gti, as the
purchaser at the non-judicial foreclosure auction.

On May 31, 2013, Citi filed a Conplaint for E ectnent
in this case agai nst Taniguchi and Mbore. On July 10, 2013,
Tani guchi and Moore filed counterclains against Gti. On August
1, 2013, Citi filed "Plaintiff's Mdtion to Dismss Counterclaim

2 on February 25, 2011, Citi's attorney filed an "Amended Morgagee's
Af fidavit of Foreclosure Under Power of Sale." [JROA doc. 20 at 87] The
amended affidavit corrected a clerical error. The original affidavit stated
that a public auction sale was conducted on December 10, 2010 when in fact the
public auction was conducted on January 6, 2011.
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Filed July 10, 2013" (nmption to dismss).?

On Novenber 7, 2013, Citi filed a notion for sunmary
judgnent and wit of ejectnent.

On Novenber 15, 2013, the circuit court filed an "Order
Granting Plaintiff's Motion to Dism ss CounterclaimFiled July
10, 2013" (Order Dism ssing Counterclains).

On January 24, 2014, the circuit court filed an "Order
Granting Plaintiff's Motion for Sunmary Judgnent, And for Wit of
Ej ectnent Filed Novenber 7, 2013." On January 24, 2014, the
circuit court also filed the HRCP Rul e 54(b) Judgnent and a Wit
of Ej ect nent.

1. Discussion

A.  Sunmary Judgnent

Appel I ants Tani guchi and Mbore contend that the circuit
court erred when it granted summary judgnent because Cti did not
have standing to bring a non-judicial foreclosure and ejectnent
action. Taniguchi and More also contend that the circuit court
consi dered i nadm ssi bl e evidence when it granted sunmary
j udgnent .

We review the circuit court's grant or denial of
summary judgnent de novo. Kondaur Capital Corp. v. Matsuyoshi,
136 Hawai ‘i 227, 240, 361 P.3d 454, 467 (2015). "Sunmmary
judgnent is appropriate if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent

as a matter of law" 1d. (citations and brackets omtted). "The
nmoving party has the initial burden of 'denonstrating the absence
of a genuine issue of material fact.'" (citation omtted). "Only

with the satisfaction of this initial show ng does the burden
shift to the nonnoving party to respond 'by affidavits or as

3 Citi noved to dismss Tani guchi and Moore's counterclains based on
the principles of res judicata because prior to this action, a Conplaint filed
by Tani guchi and Moore against Citi was dism ssed with prejudice by the United
States District Court for the District of Hawai ‘.
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ot herwi se provided in [Hawai ‘i Rules of G vil Procedure (HRCP)]
Rule 56[,] ... setting forth specific facts show ng that there is
a genuine issue for trial." 1d. at 240-41, 361 P.3d at 467-68
(citation, enphasis, and brackets omtted, ellipses in original).

To maintain an ejectnent action, the plaintiff nust (1)
"prove that he or she owns the parcel in issue, neaning that he
or she nmust have the title to and right of possession of such
parcel" and (2) "establish that possession is unlawfully w thheld
by another." 1d. at 241, 361 P.3d at 468 (citation, internal
guot ati on marks, and brackets omtted). Wen a party receives
title to a property through a non-judicial foreclosure sale, the
strength and validity of the title "is unavoidably intertw ned
with the validity of the foreclosure sale.” 1d.

I n Kondaur, the Hawai ‘i Suprene Court recently
clarified that "the duties set forth in [Urich v. Security |nv.
Co., 35 Haw. 158 (Haw. Terr. 1939) ] renain viable | aw and are
applicable to non-judicial foreclosures of real property
nmortgages.” |d. at 229, 361 P.3d at 456. As stated in Kondaur:

U rich requires mortgagees to exercise their right to
non-judicial foreclosure under a power of sale in a manner
that is fair, reasonably diligent, and in good faith, and to
demonstrate that an adequate price was procured for the
property. In instances where the nmortgagee assumes the role
of a purchaser in a self-dealing transaction, the burden is
on the mortgagee, or its quitclaimtransferee or non-bona
fide successor, to establish its conpliance with these
obligations. Its failure to do so would render the
foreclosure sale voidable and could therefore be set aside
at the timely election of the mortgagor.

Id. at 240, 361 P.3d at 467 (citations and footnotes omtted).
Therefore, where the nortgagee is also the purchaser in a non-
judicial foreclosure sale, the nortgagee has the "burden to prove
in the sunmary judgnment proceeding that the foreclosure 'sale was
regularly and fairly conducted in every particular.'" 1d. at

241, 361 P.3d at 469 (citation omtted). "A prima facie case
denonstrating conpliance with the foregoing requirenents [shifts]
the burden [to the nortgagor] to raise a genuine issue of

material fact." 1d. at 242, 361 P.3d at 469.
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I n Kondaur, the suprene court vacated summary judgnent
and wit of possession in favor of plaintiff Kondaur Capital
Corp. (Kondaur) because the duties in Urich were not net. 1In
addr essi ng Kondaur's summary judgnent notion, the suprene court
stated that the Affidavit of Sale regarding the non-judicial
foreclosure in that case failed to "provide any avernents as to
the fairness and regularity of the foreclosure sale or as to
whet her [the nortgagee] conducted the foreclosure sale in a
diligent and reasonable manner[,]" the docunent did not speak to
why the foreclosure sale was conducted on a different island than
where the property was | ocated, and, although the docunent
identified the purchase price, it did not "make any decl aration
concerning the adequacy of this price." 1d. at 242-43, 361 P. 3d
at 469-70. The court further stated that the "nortgagee's m ni ma
adherence to the statutory requirenents and terns of the nortgage

under which the foreclosure sale is conducted ... does not
establish that the foreclosure sale simlarly satisfied the
Urich requirenents.” 1d. at 243, 361 P.3d at 470.

As a result, because Kondaur never net its initial
burden of showi ng that the foreclosure sale was conducted in a
manner that was fair, reasonably diligent, in good faith, and
woul d obtain an adequate price for the property, the summary
j udgnment burden never shifted to the nortgagor to raise any
genui ne issue of material fact. 1d. Thus, the supreme court
vacated the summary judgnent and remanded for further
proceedings. 1d. at 244, 361 P.3d at 471.

Kondaur is dispositive in the instant case. Here, Cti
was the foreclosing nortgagee and the purchasi ng hi ghest bi dder
at the non-judicial foreclosure sale. Thus, pursuant to Kondaur
and Urich, Cti had the initial burden to establish that the
non-j udi ci al foreclosure sale was conducted in a nanner that was
fair, reasonably diligent, and in good faith, and to denonstrate
t hat an adequate price was procured for the property. See also
JPMorgan Chase Bank, Nat'l Ass'n v. Benner, 2016 W. 1092490, --
Hawai ‘i --, -- P.3d -- (App. 2016).
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Li ke in Kondaur, the Mirtgagee's Affidavit of
Forecl osure Under Power of Sale (Affidavit of Foreclosure) in
this case, prepared by Citi's attorney, was the only docunent
submtted to show the manner in which the sale was conduct ed.
First, as Appellants argue, there is no affidavit or declaration
supporting the admssibility of the Affidavit of Foreclosure (and
sonme ot her exhibits) submtted by Cti with its summary judgnent
nmotion. Thus, for this reason alone, it appears that Cti failed
to neet the requirenents of HRCP Rul e 56, and summary judgnent
was not warranted. Second, simlar to the affidavit in Kondaur,
the Affidavit of Foreclosure does not attest to anything
concerni ng the adequacy of the purchase price. Thus, even if the
Affidavit of Sale was adm ssible, Cti would not have satisfied
its initial burden of showi ng that the foreclosure sale was
conducted in a manner that was fair, reasonably diligent, in good
faith, and woul d obtain an adequate price for the property.

Because Citi did not satisfy its initial burden for
summary judgnent, the burden never shifted to Tani guchi and Moore
to raise a genuine issue of material fact. The grant of summary
judgnent for Citi was in error.

B. Mdtion to Disnss

Appel l ants al so contend on appeal that the circuit
court erred when it dism ssed their counterclains. However, in
their Notice of Appeal, Appellants did not appeal fromthe O der
D sm ssing Counterclains. Rather, they only appealed fromthe
Order Granting Summary Judgnent, which was nmade final by the HRCP
Rul e 54(b) Judgnent filed on January 24, 2014.

The HRCP Rul e 54(b) Judgnment did not resolve or address
in any way the dism ssal of Appellants' counterclains.

Mor eover, the record on appeal for this case does not
contain a final judgnent on the Order Di sm ssing Counterclains.
Therefore, under Jenkins v. Cades Schutte Flenm ng & Wight, 76
Hawai ‘i 115, 869 P.2d 1334, (1994), there is no final judgnent in
the record from whi ch Appel |l ants Tani guchi and Moore coul d have
properly appeal ed the dism ssal of their counterclains.
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In sum we |ack appellate jurisdiction to review the
circuit court's Order Dism ssing Counterclains.
I11. Conclusion

Based on the foregoing, the Judgnent filed on January
24, 2014 in the Crcuit Court of the Third Crcuit is vacated.
This case is remanded to the circuit court for further
proceedi ngs consistent with this order.

DATED: Honol ul u, Hawai ‘i, June 2, 2016.

On the briefs:
Mel odi e Aduj a,

for Def endant s- Appel | ants. Presi di ng Judge
Karyn A. Doi,

(Leu Ckuda & Doi),

for Plaintiff-Appellee. Associ at e Judge

Associ at e Judge





