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Def endant - Appel | ant Benjam n M Qui day (Qui day) appeals
fromthe "Findings of Fact, Conclusions of Law, and Order Denying
Defendant's Motion to Suppress Evidence" entered on August 19,
2013 in the Circuit Court of the First Circuit! (circuit court).

On appeal, Quiday contends the circuit court erred in
denying his notion to suppress evidence and by not allow ng him
to present evidence on his notion to suppress evidence.

| . BACKGROUND
On Cctober 9, 2012, Oficer Joseph Hanawahi ne (O ficer

1 The Honorable Colette Y. Garibal di presided.
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Hanawahi ne) was "assigned a narcotic conplaint nunber 12443,
which related that there were pakal ol 0! plants being grown at
94- 325 Kahual ena Street" in Wai pahu, Hawai ‘i (Wi pahu Resi dence).

On Cct ober 22, 2012, by helicopter, Oficer Hanawahi ne
conducted an aerial reconnai ssance of the Wi pahu Resi dence from
an estimated height of 420 feet. Oficer Hanawahi ne attested
t hat he observed between twenty to twenty-five plants "with the
color and structure resenbling that of marijuana plants” in two
rows on the Ewa® side of the residence.

Later on Cctober 22, 2012, Oficer Hanawahi ne conducted
ground reconnai ssance of the Wi pahu Residence. He attested that
t he residence was the sane residence that he had observed from
the helicopter but that he was unable to see the plants from
Kahual ena Street. Oficer Hanawahi ne checked with the State of
Hawai ‘i Narcotics Enforcenent Division (NED) to determ ne whet her
t he Wai pahu Resi dence was an authorized | ocation to cultivate
medi cal marijuana or if anyone associated with the address was a
medi ci nal marijuana permt hol der.

On Cctober 23, 2012, Oficer Hanawahi ne agai n conducted
an aerial reconnai ssance of the Wai pahu Resi dence at a hei ght
approxi mately 420 feet above ground and nmade the sane
observations as he did the previous day. Al so on Cctober 23,
2012, NED informed O ficer Hanawahi ne that the Wi pahu Resi dence
was not listed as an authorized |location to cultivate nedicinal
marij uana nor were any of the nanmes associated with that address
regi stered as current nedicinal marijuana patients with valid
medi ci nal marijuana permts.

O ficer Hanawahi ne conducted a third aeri al
reconnai ssance of the Wi pahu Resi dence before the end of
Cct ober.

On Cctober 26, 2012, the District Court of the First

2 I'n Hawaiian, "Pakal ol 3" means marijuana. See Mary Kawena Pukui &
Samuel H. El bert, Hawaiian Dictionary at 304 (2d ed. 1986).

8 “‘Ewa" is a Hawaiian word used as a directional term referring to the

direction of a place |ocated to the west of Honolulu. See Pukui & El bert,
Hawai i an Di ctionary at 42.
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Circuit* approved a search warrant, S.W 2012-261, for the
Wai pahu Residence in order to search for marijuana plants,
rel ated paraphernalia, and other evidence of narcotics
transacti ons.

On Cctober 28, 2012, Sergeant G egory Obara (Sergeant
(bara) conducted a ground reconnai ssance of the Wi pahu Resi dence
and observed a man in the front Ewa corner of the property
appearing to be watering plants. Sergeant Cbara saw the sanme nman
a short tine later watering plants on the Ewa side of the
residence. The plants were shielded fromstreet view by gates,
wal I s, and fences surroundi ng the property.

On Cct ober 29, 2012, the Honolulu Police Departnent
(HPD) executed the search warrant and found Quiday in possession
of marijuana with an aggregate wei ght of over three pounds, as
wel | as other drug paraphernalia. Sergeant Cbara identified
Qui day as the nman he saw watering plants the day before. HPD
recovered twenty plants resenbling marijuana plants fromthe area
where Sergeant Obara observed Qui day watering plants.

On Novenber 1, 2012, Plaintiff-Appellee State of
Hawai ‘i (State) charged Quiday with the of fenses of comrercia
pronotion of marijuana in the second degree, in violation of
Hawai i Revised Statutes (HRS) § 712-1249.5(1)(a) (2014 Repl.),?®
and unl awful use of drug paraphernalia, in violation of HRS
§ 329-43.5(a) (2010 Repl.).®

4 The Honorable Dean E. Ochi ai presi ded over the State's application for
a search warrant.

> HRS § 712-1249.5(1)(a) provides:

§712-1249.5 Commerci al pronmotion of marijuana in the
second degree. (1) A person conmmits the offense of
commerci al pronotion of marijuana in the second degree if
the person knowi ngly: (a) Possesses marijuana having an
aggregate weight of two pounds or more[.]

(Format altered.)

® HRS § 329-43.5(a) provides:

8§329-43.5 Prohibited acts related to drug
paraphernalia. (a) It is unlawful for any person to use, or
to possess with intent to use, drug paraphernalia to plant,
(continued...)
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On April 8, 2013, Quiday filed "[Quiday's] Mdtion to
Suppress Evidence" (Mdtion to Suppress Evidence). Quiday sought
to exclude "any and all evidence seized fromhis hone, as a
result of the execution of Search Warrant S.W 2012-261" because:
(1) "[t]he anonynous tip triggering the investigation was not
reliable"; (2) "Oficer Hanawahine's resulting illegal aerial
search violated [ Quiday's] reasonabl e expectation of privacy";
and (3) "Oficer Hanawahine omtted fromhis affidavit in support
of the search warrant relevant, significant findings relating to
his own credibility."

On July 24, 2013, the circuit court heard argunent on
the Mbtion to Suppress Evidence and denied the notion on the
record.

On August 19, 2013, the circuit court issued its
"Fi ndi ngs of Fact, Conclusions of Law, and O der Denying
Def endant's Motion to Suppress Evidence."

On August 26, 2013, Quiday filed a notion for the
circuit court's permssion to file an interlocutory appeal. The
circuit court granted Quiday's notion on Septenber 6, 2013.
Quiday filed his notice of appeal on October 17, 2018.

1. STANDARD COF REVI EW

An appellate court reviews "'the determ nation of
probabl e cause for the issuance of a search warrant' under the de
novo standard of review " State v. Detroy, 102 Hawai ‘i 13, 18,

72 P.3d 485, 490 (2003) (quoting State v. Navas, 81 Hawai ‘i 113,
123, 913 P.2d 39, 49 (1996)).
I11. DI SCUSSI ON

Qui day argues that the circuit court erroneously denied

his Mdtion to Suppress Evidence because the search warrant | acked

6(...continued)
propagate, cultivate, grow, harvest, manufacture, conpound
convert, produce, process, prepare, test, analyze, pack

repack, store, contain, conceal, inject, ingest, inhale, or
ot herwi se introduce into the human body a controlled
substance in violation of this chapter. Any person who

violates this section is guilty of a class C felony and upon
conviction may be inprisoned pursuant to section 760-660
and, if appropriate as provided as provided in section 706-
641, fined pursuant to section 706-640.

4
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probabl e cause. The Motion to Suppress Evidence chall enged the
finding of probable cause on three grounds, which Quiday
reasserts on appeal: (1) the anonynous tip triggering

i nvestigation was not reliable; (2) the aerial search violated
Qui day' s reasonabl e expectation of privacy; and (3) Oficer
Hanawahi ne omtted fromhis affidavit significant prior findings
relating to his credibility.

"The right of the people to be free from unreasonabl e
searches and seizures is firmy enbedded in both the Fourth
Amendnent to the United States Constitution and article 1
section 7 of the Hawai ‘i Constitution."” Detroy, 102 Hawai ‘i at
21-22, 72 P.3d at 493-94.

"[A] search warrant may not issue except upon a finding
of probabl e cause supported by oath or affirmation.” 1d. at 18,
72 P.3d at 490 (quoting State v. Decano, 60 Haw. 205, 209, 588
P.2d 909, 913 (1978)). "Probable cause exists when facts and
ci rcunstances within one's know edge and of which one has
reasonably trustworthy information are sufficient in thensel ves
to warrant a person of reasonable caution to believe that an
of fense has been commtted."” Detroy, 102 Hawai ‘i at 18, 72 P.3d
at 490 (quoting Navas, 81 Hawai ‘i at 116, 913 P.2d at 42).

A Anonynous Tip

Qui day argues that the anonynous tip on which Oficer
Hanawahi ne acted was insufficient to support the issuance of a
search warrant because O ficer Hanawahine's affidavit in support
of the State's request for a search warrant did not contain (1)
t he underlying circunstances fromwhich the informant concl uded
narcotics were where the informant cl ainmed they were or (2) the
under |l ying circunstances fromwhich Oficer Hanawahi ne concl uded
the informant was credible and the informant's information was
reliable.

"[ W hen hearsay, such as an anonynous tip, is used to
establish probable cause, this court applies the two prong test
announced in Agquilar v. Texas, 378 U S. 108 . . . (1964), and
expounded upon in Spinelli v. United States, 393 U S. 410 .
(1969)." Detroy, 102 Hawai ‘i at 18, 72 P.3d at 490.

5
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Under this test, the affidavit nust contain some of the
underlying circunstances from which the informant concl uded
that the narcotics were where he clainmd they were, and some
of the underlying circumstances from which the officer

concl uded that the informant, whose identity need not be

di scl osed, was "credible" or his information "reliable."

Id. (block format altered) (enphasis and ellipsis omtted)
(quoting State v. Davenport, 55 Haw. 90, 93, 516 P.2d 65, 68
(1973)). "If the tip alone is found i nadequate under Aguil ar,
the other allegations which corroborate the information contained
in the hearsay report should then be considered.” |1d. at 19, 72
P.3d at 491 (citation, internal quotation marks, and brackets
omtted).

The State concedes the anonynous tip al one could not
formthe basis of a search warrant, but nust be corroborated by
other information contained in the report. W therefore turnto
whet her O ficer Hanawahi ne's observations corroborating the
information in the anonynous tip are sufficient to establish
pr obabl e cause.

B. Reasonabl e Expectation of Privacy in Aerial Surveill ance

Qui day chal l enges O ficer Hanawahi ne's aeri al
reconnai ssance observations on the basis that they were
warrant | ess searches unsupported by probabl e cause because Qui day
had a reasonabl e expectation of privacy in his property.

i The Fourth Amendnment of the United States Constitution

The United States Constitution's Fourth Anendnment
provides, "[t]he right of the people to be secure in their
persons, houses, papers, and effects, against unreasonabl e
searches and seizures, shall not be violated[.]" U S Const.

amend. IV. "'"At the very core' of the Fourth Anmendnent 'stands
the right of a man to retreat into his owmn hone and there be free
from unreasonabl e governnmental intrusion.'" Kyllo v. United

States, 533 U. S. 27, 31 (2001) (citing Silverman v. United
States, 365 U. S. 505, 511 (1961)). Wiere the governnent intrudes
on an individual's private affairs, it becones a "search and
seizure"” within the nmeaning of the Fourth Anendnent. Katz v.
United States, 389 U. S 347, 351-53 (1967).

In California v. Craolo, 476 U S. 207, 213 (1986), the

6
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United States Suprenme Court anal yzed "whet her naked-eye
observation of the [defendant's] curtilage by police from an
aircraft lawfully operating at an altitude of 1,000 feet violates
an expectation of privacy that is reasonable."’” The Suprene
Court held that the defendant could not reasonably have expected
that his garden was protected from public or official inspection
fromthe air. 1d. at 211-214. According to the Craolo court,
public airways are simlar to public highways and "the nere fact
that an individual has taken neasures to restrict sone views of
his activities" does not "preclude an officer's observations from
a public vantage point where he has a right to be and which
renders the activities clearly visible.” 1d. at 213.

In Florida v. Riley, 488 U S. 445 (1989) (plurality
opinion), the United States Suprene Court exam ned whet her
hel i copter surveillance froman altitude of 400 feet, which
reveal ed marijuana growng in the defendant's partially covered
greenhouse, constituted a search requiring a warrant. A
plurality of the court concluded that the surveillance was not a
"search" for Fourth Amendnent purposes, noting specifically that
there is no lower limt of the navigable airspace allowed to
helicopters and that flight by helicopters in public airways is

routine. 1d. at 450-511 (noting, however, "W would have a
different case if flying at that altitude had been contrary to
| aw or regulation.”). "Any nmenber of the public could legally

have been flying over [defendant's] property in a helicopter at
the altitude of 400 feet and coul d have observed [defendant's]
greenhouse.” |1d. at 451. The plurality noted that although the
def endant had shielded his marijuana fromview at ground |evel
because the roof was left partially open, the marijuana grow ng
i nside was could be viewed froman aerial vantage point. [d.
Thus, the defendant could not reasonably have expected the
partially hidden contraband to be i mune from being viewed from

7 "At common law, the curtilage is the area to which extends the

intimate activity associated with the 'sanctity of a man's hone and the
privacies of life[.]'" " Oliver v. United States, 466 U. S. 170, 180 (1984)
(citing Boyd v. United States, 116 U.S. 616, 630 (1886)).

7
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the air. 1d.

The United States Suprene Court has tw ce held that
aerial surveillance of private homes and surroundi ng areas does
not constitute a search where the area is not covered from aeri al
view. Kyllo, 533 U.S. at 33 (citing Graolo, 476 U S. 207,
Riley, 488 U S. 445). W conclude that under federal |aw,

O ficer Hanawahi ne's aerial observation of Quiday's property was
not a "search"” within the nmeaning of the Fourth Amendnent.
However, Hawai ‘i courts "are free to give broader privacy
protection than that given by the federal constitution.” Detroy,
102 Hawai ‘i at 22, 72 P.3d at 494 (quoting State v. Mallan, 86
Hawai ‘i 440, 448, 950 P.2d 178, 186 (1998)).% As such, we turn
to whether O ficer Hanawahi ne's aerial observation was a "search
within the neaning of article I, section 7 of the Hawai ‘i

8 [1]1t is well-established that as long as we afford defendants the
m ni mum protection required by the federal constitution, we are
free to provide broader protection under our state constitution
[State v. Quino, 74 Haw. 161, 170, 840 P.2d 358, 362 (1992)]
(citing State v. Texeira, 50 Haw. 138, 142 n.2, 433 P.2d 593, 597
n.2 (1967)); see also State v. Bowe, 77 Hawai ‘i 51, 57, 881 P.2d
538, 544 (1994) (enphasizing that "'[w] hen the United States
Supreme Court's interpretation of a provision present in both the
United States and Hawai ‘i Constitutions does not adequately
preserve the rights and interests sought to be protected, we wil
not hesitate to recognize the appropriate protection as a matter
of state constitutional law "'").

In the area of searches and seizures under article |
section 7, we have often exercised this freedom See, e.g.
Quino, 74 Haw. at 170, 840 P.2d at 362 (declining to adopt
the definition of seizure enployed by the United States
Supreme Court and, instead, choosing to afford greater
protection to the citizens of Hawai‘i); State v. Kim 68
Haw. 286, 289-90, 711 P.2d 1291, 1293-94 (1985) (declining
to adopt the federal standard and requiring police officers
to have a "reasonabl e basis of specific articulable facts to
believe a crime has been comm tted" before ordering a driver
to get out of the car after a traffic stop); State v.
Tanaka, 67 Haw. 658, 661-62, 701 P.2d 1274, 1276 (1985)

(hol ding on independent state grounds that there is a
reasonabl e expectation of privacy in trash bags and thus
warrantl ess seizure of themviolates article I, section 7
absent exigent circunstances); State v. Fields, 67 Haw. 268
282, 686 P.2d 1379, 1390 (1984) (providing broader
protection on the state |level for probationers subject to
warrantl ess searches); State v. Kaluna, 55 Haw. 361, 367-69
520 P.2d 51, 57-58 (1974) (providing broader protection
under article I, section 7, in the area of warrantless
searches incident to a valid custodial arrest than is
provided on the federal |evel).

State v. Lopez, 78 Hawai ‘i 433, 445, 896 P.2d 889, 901 (1995).

8
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Consti tution.
ii. Article I, section 7 of the Hawai ‘i Constitution

Hawai ‘i's nost significant cases exam ning the
propriety of aerial surveillance are instructive, but they do not
squarely address the dispositive issue in this case. W note
that these cases relied primarily on the interpretation of
whet her an individual has a reasonabl e expectation of privacy
under federal |law, and not explicitly under article |, section 7
of the Hawai ‘i Constitution. |In State v. Stachler, 58 Haw. 412,
570 P.2d 1323 (1977), the Hawai ‘i Suprene Court held that a
def endant did not have a reasonabl e expectation of privacy from
aerial observation of his marijuana patch, and therefore the
hel i copter surveillance was not a search "in the constitutional
sense." 1d. at 420, 570 P.2d at 1328-29. The suprene court
based its conclusion on findings fromthe | ower court: (1) under
"state law and G vil Aeronautics Board regul ations, the police
helicopter was flying at a | awful and reasonabl e height"; (2)

t here had been no "continued aerial harassnment or prolonged
aerial surveillance" of the defendant's property over hours or
days; (3) | aw enforcenent had not enployed "highly sophisticated
viewi ng devices"; and (4) that there were occasional helicopter
flights by the National Guard, crop dusters, and light aircrafts,
i ncludi ng tour, pleasure and business craft, that flew over the
area each day. 1d. at 418-19, 570 P.2d at 1327-28 (footnote
omtted). The suprene court held that the helicopter
surveillance of the marijuana patch fell into the "open view
doctrine under federal law. 1d. at 420, 570 P.2d at 1328-29.

In State v. Knight, 63 Haw. 90, 621 P.2d 370 (1980),
the Hawai ‘i Supreme Court held that the defendant's prem ses and
appurtenances were in "open view' when police observed a
marijuana patch growing in an open field and, therefore,
def endant had no reasonabl e expectation of privacy from aeri al

reconnai ssance. 1d. at 93, 621 P.2d at 373. However, the police
used binoculars in order to view the contents of defendant's
gr eenhouse, which was covered by a shade cloth. 1d. The suprene

court noted that the defendant's "prem ses were |located in a

9
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renote area, surrounded by vegetation and forest [and t]he
greenhouse was covered by materials so that the naked eye was
unabl e to observe what was therein." [1d. at 93, 621 P.2d at 373-
74. This evidence, the suprenme court concluded, "exhibited [the
def endant' s] reasonabl e expectation of privacy," and therefore,
the use of binoculars "as a visual aid to the naked eye" viol ated
t he defendant's expectation of privacy.® |1d. The suprene court
suppressed the seized evidence as fruits of the poi sonous tree.
Id. at 93, 621 P.2d at 374.

We test the constitutionality of warrantless aeri al
surveillance under article I, section 7 of the Hawai ‘i
Constitution with consideration of the relevant factors discussed
in Stachler and Knight, and of the recogni zed purposes of the
exclusionary rule.' The factors discussed in Stachler and
Kni ght are: (1) conpliance with state and federal flight
regul ations; (2) the targeted and prol onged nature of the aerial
surveillance; (3) the use of highly sophisticated view ng
devices; (4) the frequency of other vehicles over the area; and
(5) the renmpte nature of and the vegetation surrounding the
observed property. See Knight, 63 Haw. at 93, 621 P.2d at 373-
74; Stachler, 58 Haw. at 418-20, 570 P.2d at 1327-29. These
factors are balanced with principles underlying the exclusionary
rule: (1) to protect individual privacy; (2) to deter illegal
police conduct; and (3) to preserve the integrity of the
judiciary. See State v. Torres, 125 Hawai ‘i 382, 394, 262 P.3d
1006, 1018 (2011).

Here, there is no evidence that Oficer Hanawahi ne did

9 In State v. Hol bron, 65 Haw. 152, 648 P.2d 194 (1982), the Hawai ‘i
Supreme Court held that "where binoculars are used only to confirm unai ded
observations into an area where appellant has no reasonabl e expectation of
privacy, the surveillance does not constitute an unlawful search."” [|d. at
154, 648 P.2d at 197.

10 The Hawai ‘i exclusionary rule departs fromthe federal exclusionary
rule in that in addition to serving the purpose of deterring governnmental
officials fromcircunmventing constitutional protections, the Hawai ‘i
exclusionary rule serves the "equally val uabl e" purpose of protecting the
privacy rights of Hawai‘i citizens. Lopez, 78 Hawai ‘i at 446, 896 P.2d at 902

10
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not conply with state or federal flight regulations,! nor is
there evidence that O ficer Hanawahi ne used the aid of a

sophi sticated viewi ng device to view Quiday's nmarijuana plants.
There is also no evidence regardi ng the frequency of other
aircraft in that area.

There is, however, evidence that O ficer Hanawahi ne's
flights were targeted and prol onged because he nmade three
targeted flights in fewer than four days, although the record is
unclear as to the details of the third flight. Targeted aeri al
surveillance of a property is at odds with Hawai ‘i's
constitutional protections of individual privacy. Oficer
Hanawahi ne clains in his affidavit that on October 22, 2012, he
unanbi guously identified "about twenty to twenty five (20-25)
plants with the color and structure resenbling that of marijuana
pl ant s" based upon his "training and experience" of at |east ten
years. The need for two nore flights to confirmhis observations
is unclear.

Additionally, the marijuana plants were |located in the
curtilage of his hone, and should be | ess susceptible to
warrantl ess "open view' searches. See People v. Cook, 710 P.2d
299, 303 (Cal. 1985);' but cf. CGraolo, 476 U.S. at 213 ("That
the area is within the curtilage does not itself bar all police
observation.").

At the hearing on Quiday's Mtion to Suppress Evidence,
the circuit court noted that the rel evant cases in which Hawai ‘i
appel l ate courts have considered the use of aerial surveillance
of individual property are from 1980 or earlier. The circuit

llQuiday argues that Officer Hanawahine violated 14 C.F.R § 91.119(b)
because Officer Hanawahine flew below the 1000-foot fl oor. However, Quiday
set forth no evidence showing that Officer Hanawahine did not conply with 14
C.F.R. 8 91.119(b) or (d), or any other state or federal regulation

12 california courts have made explicit the high privacy interest in the
"curtilage" of a residence, defined as "that zone i mmedi ately surroundi ng the
home where its private interior life can be expected to extend." Cook, 710
P.2d at 303 (citing People v. Edwards, 458 P.2d 713, 716 n.2 (1969)). The
California Supreme Court has explained, "One's yard may unavoi dably be exposed

to casual glances from passing aircraft, but he may still reasonably assunme
that it will not be intently exam ned by government agents who are flying over
it for that specific purpose."” 1d. at 304.

11
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court stated, "This is 2013. Technol ogy has changed, the world
has changed, and that what m ght have been considered, there
needs to be a definition of what sophisticated el ectronic
surveillance m ght be, as the definition may have changed as the
worl d has changed.” In light of increasing technol ogical
advances, we remain steadfast in our viewthat the article |
section 7 of the Hawai ‘i Constitution protects individuals from
intrusion of their right to privacy. See Kyllo, 533 U. S. at 33-
34 ("It would be foolish to contend that the degree of privacy
secured to citizens by the Fourth Amendnent has been entirely
unaffected by the advance of technology."). The California
Suprene Court observed the need for protection from governnental
intrusion in light of technol ogi cal advance, stating:

The People imply that |aw enforcement officers are
entitled to use a technol ogi cal advance—echanica
flight—which has merely given the public at large a vantage
point it does not previously enjoy. But the preval ence of
air travel does not excuse us fromthe delicate bal ancing of
soci etal and privacy interests which underlies
constitutional protections against "unreasonabl e" searches
and seizures. Striking that balance, we must concl ude that
an individual has a reasonabl e expectation of privacy from
pur poseful police surveillance of his back yard fromthe
air. We can conceive of no societal or |aw enforcenent
interest strong enough to justify such unfettered intrusions
on the sanctity of private residences.

Cook, 710 P.2d at 305. W agree, and interpret article |
section 7 of the Hawai ‘i Constitution to protect an individua
fromtargeted aerial surveillance of the individual's residence
and its curtil age.

The circuit court erred in concluding that Quiday did
not have a reasonabl e expectation of privacy in the area
surroundi ng his house fromaerial surveillance. The search

warrant for the Wai pahu Resi dence was based upon an ill egal
search by the police and the evidence seized pursuant to the
warrant was "fruit of the poisonous tree."” See Knight, 63 Haw.

at 93, 621 P.2d at 374. Because we vacate and remand on these
grounds, we need not address Quiday's remai ning argunents on
appeal .
V. CONCLUSI ON
Therefore, the "Findings of Fact, Conclusions of Law,

12
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and Order Denying Defendant's Mtion to Suppress Evidence"
entered on August 19, 2013 in the Crcuit Court of the First
Circuit is vacated and and this case is remanded for proceedi ngs
consistent wth this Opinion.
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Jon N. | kenaga
Deputy Public Defender
f or Def endant - Appel | ant .
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