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NO. CAAP-13-0001432
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
M CHAEL C. GREENSPOCN,
Pl ai ntiff/ Counterclai m Defendant - Appel | ant,
DEUTSCHE BANK NATIVd\IAL TRUST COMPANY,

AS TRUSTEE OF RESI DENTI AL ASSET SECURI TI ZATI ON TRUST 2006- A8,

MORTGAGE PASS- THROUGH CERTI FI CATES SERI ES 2006- H UNDER THE

POOLI NG AND SERVI CI NG AGREEMENT DATED JUNE 1, 2006,
Def endant / Countercl aim Pl ai nti ff- Appel | ee,
and
| NDYMAC FEDERAL BANK, F.S.B.; ONEWEST BANK, F.S.B.;

CAL- WVESTERN RECONVEYANCE CORPORATI ON, Def endant s- Appel | ees,

and
DOES 1-50, Defendants.

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CVIL NO. 11-1-0194)

MEMORANDUM OPI NI ON
(By: Nakarmura, Chief Judge, Leonard and G noza, JJ.)

Pl ai ntiff/ Counter-C ai m Def endant/ Appel | ant M chael
G eenspon (G eenspon), pro se,! appeals fromthe follow ng
entered in the Grcuit Court of the First Crcuit (circuit
court)? in favor of Defendant/ CounterclaimPlaintiff-Appellee

C.

Deut sche Bank National Trust Conpany, as Trustee of Residenti al

Asset Securitization Trust 2006- A8, Mortgage Pass- Through

1 Greenspon was represented by Dubin Law Offices before the circuit

court. Dubin Law Offices withdrew as counsel after the notice of appeal was

filed but prior to briefing.

2 The Honorable Bert |. Ayabe presided.
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Certificate Series 2006-H Under the Pooling and Servicing
Agreenent Dated June 1, 2006 (DBNTC), and Def endant - Appell ee
OneWest Bank, F.S.B. (OneWest) (collectively, Appellees):?

(A) the "Order Granting: (1) Defendants [ OneWest] and
[ DBNTC s] Motion for Summary Judgnent Re: First Anmended
Compl aint, Filed on Novenber 5, 2012; and (2) [DBNTC s] Mbtion
for Summary Judgnment Re: Counterclaim (and Wit of Ej ectnent
Agai nst [ G eenspon]), Filed on Novenber 5, 2012", (Order Ganting
Summary Judgnent) entered on March 13, 2013;

(B) the "Final Judgnent [Re: [Order Granting Summary
Judgnent]]", (Rule 54(b) Judgnent) entered on March 13, 2013; and
(C the "Order Denying [ G eenspon's] Mtion to
Reconsi der The Court's Order Granting Summary Judgnent And

Judgnent For Possession," entered on May 23, 2013.

G eenspon contends* that the circuit court erred in (1)
granting DBNTC s notion for summary judgnent on its
counterclains; (2) granting the Appellees' notion for sunmmary
j udgment on Greenspon's First Anended Conplaint; (3) failing to
grant a continuance for discovery pursuant to Hawai ‘i Rul es of
G vil Procedure (HRCP) Rule 56(f); (4) failing to grant an HRCP
Rul e 15(a) request for |leave to anend the First Anmended
Conpl aint; and (5) denying G eenspon's notion for
reconsi deration.?®

3 Defendants-Appel |l ees I ndyMac Federal Bank, F.S.B. (IndyMac Federal)
and Cal - Western Reconveyance Corporation (Cal-Western) did not file briefs in
this appeal.

4 Greenspon's opening brief violates Hawai‘i Rules of Appellate
Procedure (HRAP) Rule 28 in many ways, which alone raises the potential for
wai ver of issues sought to be raised. Bettencourt v. Bettencourt, 80 Hawai ‘i

225, 230, 909 P.2d 553, 558 (1995); HRAP Rule 28(b)(4) & (7). However
because we seek to address cases on the merits where possible, we address
Greenspon's argunents to the extent they are discernable in the opening brief.
Bettencourt, 80 Hawai ‘i at 230, 909 P.2d at 558

We further note that Greenspon failed to provide transcripts from

the circuit court proceedings to the appellate court. However, included in
the record on appeal is a transcript of the January 9, 2013 hearing on the
summary judgment motions. Our review will thus be limted to the |one

transcript appearing in the record on appeal

5 HRAP Rule 28(a) expressly limts the length of opening or answering
briefs to 35 pages, and reply briefs to 10 pages, exclusive of indexes,
appendi ces, and statenents of related cases. Greenspon filed two separate
notions to file an extended-page opening brief. This court denied both

(continued...)
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For the reasons set forth below, we affirmin part and
vacate in part, and remand for further proceedings.
l. Bri ef Background

This case stens froma non-judicial foreclosure of rea
property owned by G eenspon.

On June 21, 2011, Geenspon filed a First Amended
Conpl ai nt agai nst DBNTC, OneWest, |ndyMac Federal,® and Cal -
Western, asserting clainms for "Wongful Foreclosure and Qui et
Title," "Injunctive Relief,"” and "Damages" for Unfair and
Deceptive Acts and Practices (UDAP).

On August 30, 2011, DBNTC filed a Countercl ai magai nst
G eenspon, asserting that a non-judicial forecl osure of
G eenspon's property had been properly conducted and t hus DBNTC
was entitled to Ratification of Non-Judicial Foreclosure and a

5C...continued)
noti ons. Nevert hel ess, on November 1, 2013, Greenspon filed an opening brief
totaling 36 pages, plus an additional 15-page "Supplemental Brief" containing
substantive argument. Greenspon also filed an additional 26-page appendi x
t hat was duplicative of a portion of the 166-page appendi x that acconpani ed
the opening brief. In his "Supplemental Brief", Greenspon admtted that he
was filing the "Supplemental Brief" due to page |limtations mandated in HRAP
Rul e 28(a). Subsequently, upon the Appellees' notion, this court struck the
"Suppl emental Brief" and the 26-page appendix and informed the parties that we
wi |l not consider either document or any argunents raised in them

Lim ting our consideration of Greenspon's points of error to his
opening brief, we note that Greenspon presents no argunment in the opening
brief regarding the court's alleged error in failing to grant an HRCP Rul e
15(a) request for leave to anmend the First Amended Conplaint, or in denying
the motion for reconsideration. These points of error are waived. HRAP Rul e
28(b) (7).

Addi tionally, Greenspon's reply brief is 16 pages in length (14
pages of substantive argument, plus 2 pages of preface), exclusive of indexes
and appendi ces. HRAP Rul e 28(a) mandates that reply briefs not exceed 10
pages. Greenspon acknow edged in his reply brief that his brief exceeded the
page limt provided in HRAP Rule 28(a). The Appellees' filed an objection to
Greenspon's reply brief, and advocated that sanctions were warranted and
necessary, including dism ssal of the appeal. As noted above, we seek to
address cases on the nerits where possible. Bettencourt, 80 Hawai ‘i at 230,
909 P.2d at 558. Thus, we decline to dism ss the appeal but we |limt our
consi deration of Greenspon's reply brief to the first 10 pages and will not
consi der any substantive argument set forth beyond the first 10 pages.

Lastly, Greenspon raises numerous arguments for the first time in
his reply brief. Argunments not raised until the reply brief are waived. In re
Hawaiian Flour Mlls, Inc., 76 Hawai ‘i 1, 14 n.5, 868 P.2d 419, 432 n.5
(1994).

5 The First Amended Conpl ai nt asserts Greenspon obtained a $650, 000
| oan from I ndyMac Bank, F.S.B. (lIndyMac) in March 2003, and a nmortgage on
Greenspon's property was granted as security for the loan; that the | oan was
modi fied in April 2006, increasing the principal anmount of the loan to
$800, 000; that in July 2008 IndyMac was closed by, inter alia, the Federa
Deposit Insurance Corporation (FDIC); and that IndyMac Federal assumed contro
of substantially all of the assets of |ndyMac.

3
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Wit of Ejectnent.

On Septenber 15, 2011, G eenspon filed a Notice of
Dism ssal of Al dains Agai nst I ndyMac, which was based on a
"Disclainmer of Interest” by the FDIC as Receiver for |IndyMac
Federal. In the Disclainer of Interest, a representative of the
FDI C declared, in pertinent part:

4. The FDI C- Recei ver has determi ned that it has no
interest in the subject property and that it desires to
di sclaimany interest in the subject property, waive any and
all rights of redenption it may have in connection with the
subj ect property, and consent to be forever barred from
asserting any rights in or to the subject property.

5. FDI C- Recei ver is making this Declaration and
Di scl ai mer of Interest in exchange for plaintiff's agreement
to dism ss without prejudice all claims plaintiff alleged or
could all ege against defendant |IndyMac Federal Bank, F.S.B.
I ndyMac Bank, F.S.B., and the FDIC as Receiver of those two
entities fromthis action.

On Novenber 5, 2012, DBNTC filed a Mdtion for Summary
Judgnent on its Counterclaim Moreover, on the sane day, DBNTC
and OneWest jointly filed a Motion for Summary Judgnent as to
Greenspon's clains in the First Arended Conpl aint, and Cal -
Western filed a joinder in that notion.

On March 13, 2013, the circuit court issued orders:
granting summary judgnent in favor of DBNTC and agai nst G eenspon
on DBNTC s counterclains for Ratification of Non-Judici al
Forecl osure and Wit of Ejectnent; granting sunmary judgnent in
favor of DBNTC and Onewest and agai nst Greenspon as to the First
Amended Conpl aint; and granting Cal -Wstern's joinder in DBNTC
and OneWest's sunmary judgnent notion as to G eenspon's First
Amended Conpl ai nt .

On the sane date, March 13, 2013, pursuant to Hawai ‘i
Rul es of Civil Procedure (HRCP) Rule 54(b), the circuit court
entered Final Judgnent: (1) in favor of DBNTC as to all clains
asserted in its Counterclai magai nst Geenspon; and (2) in favor
of DBNTC and OneWest as to all clains asserted in G eenspon's
First Amended Conpl aint.

On March 25, 2013, Geenspon filed a Motion to
Reconsi der, seeking to have the circuit court reconsider its
orders granting summary judgnent. The circuit court denied the
Motion to Reconsider on May 23, 2013. On June 13, 2013,

4
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Greenspon filed a Notice of Appeal.
1. Discussion
A DBNTC s Motion for Summary Judgnent on Its Counterclaim

1. Kondaur Capital Case

G eenspon asserts that the circuit court erred in
granting DBNTC s notion for summary judgnment on its counterclains
seeking (1) ratification of the non-judicial foreclosure and (2)
a wit of ejectnent. Upon our de novo review, Ralston v. Yim
129 Hawai ‘i 46, 55-56, 292 P.3d 1276, 1285-86 (2013), and al so
based on Kondaur Capital Corp. v. Mtsuyoshi, 136 Hawai ‘i 227,

361 P.3d 454 (2015), DBNTC did not satisfy its initial burden to
denonstrate there were no genui ne issues of material fact
regarding the validity of the non-judicial foreclosure.
Therefore, the circuit court erred in granting DBNTC s notion for
summary judgnent.

DBNTC asserted it possessed title to the subject
property after a valid non-judicial foreclosure was conpleted in
accordance wwth HRS 88 667-5 through -10 (1993 & Supp. 2010)
(repeal ed 2012).7 |In Kondaur Capital, the Hawai ‘i Suprene Court
recently ruled as foll ows:

In Urich v. Security Investnment Co., 35 Haw. 158
(Haw. Terr. 1939), we held that a personal property
nort gagee seeking to enforce a non-judicial foreclosure sale
bears the burden of establishing that the sale was conducted
in a manner that is fair, reasonably diligent, and in good
faith and that an adequate price was procured for the

7 The non-judicial foreclosure auction was held on February 26, 2010.

At that time, HRS 8§ 667-5 provided in pertinent part:

8§667-5 Forecl osure under power of sale; notice
affidavit after sale. (a) When a power of sale is contained
in a mortgage, and where the mortgagee, the nortgagee's
successor in interest, or any person authorized by the power
to act in the prem ses, desires to foreclose under power of
sal e upon breach of a condition of the mortgage, the
nort gagee, successor, or person shall be represented by an

attorney who is licensed to practice lawin the State and is
physically located in the State. The attorney shall
(1) G ve notice of the nortgagee's, successor's, or

person's intention to foreclose the nmortgage and
of the sale of the nortgaged property, by
publication of the notice . . . ; and

(2) Gi ve any notices and do all acts as are
aut horized or required by the power contained in
the nmortgage.
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property. . . .

We hold that the duties set forth in Urich remain
viabl e |l aw and are applicable to non-judicial foreclosures
of real property nortgages. Additionally, in situations
where a mortgagee acts as both the seller and the purchaser
of the subject property at a non-judicial foreclosure sale
that mortgagee, or its quitclaimtransferree or non-bona
fide successor, bears the burden of proving conpliance with
the requirements of Ul rich

Kondaur Capital, 136 Hawai ‘i at 229, 361 P.3d at 456 (footnotes
omtted). The supreme court held that when a party seeking
ej ectnent received title froma self-dealing nortgagee in a non-

judicial foreclosure, i.e., the foreclosing nortgagee was the
purchaser at the foreclosure auction, the party seeking ejectnent
nmust establish that the non-judicial foreclosure sale was
conducted in a "manner that is fair, reasonably diligent, and in
good faith, and to denonstrate that an adequate price was
procured for the property.” |1d. at 240, 361 P.3d at 467
(footnote omtted). As the supreme court noted, this is a burden
separate fromthe nortgagee's adherence to the statutory
requi renents and terns of the nortgage under which the
foreclosure sale is conducted. 1d. at 243, 361 P.3d at 470.
DBNTC, as the noving party seeking ejectnent, had the
burden of denonstrating that no genuine issue of material fact
existed as to whether it had title to and right of possession of
t he subject property. 1d. at 241, 361 P.3d at 468. Kondaur
Capital places the burden on a self-dealing nortgagee, or its
qguitclaimtransferee or non-bona fide successor, to prove
conpliance with the Urich requirenents. 1In this case, there is
a genuine issue of material fact whether the FDI C as Receiver for
| ndyMac Federal, the foreclosing party, was self-dealing, and
whet her DBNTC i s a non-bona fide successor, such that DBNTC nust
prove conpliance with the Urich requirenents. 1In the
Mort gagee's Affidavit of Forecl osure Sal e Under Power of Sale
(Mortgagee's Affidavit), recorded by Cal-Wstern as agent for
nort gagee FDI C as Receiver for IndyMac Federal, the affiant
attests that DBNTC was the high bidder at the public sale, which
may not trigger application of Kondaur Capital. However, DBNTC
acknow edged in answers to interrogatories that |IndyMac Federal
was the w nning bidder at the auction having credit bid the

6
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i ndebt edness owed on the subject |oan, and that |ndyMac Feder al
designated DBNTC to take title in its place. Gven this
contradictory evidence in the record, it is unclear if Kondaur
Capital applies in this case.

| f Kondaur Capital is applicable, DBNTC was required to
prove that the foreclosure sale "was regularly and fairly
conducted in every particular” in order to establish the validity
of its title. 1d. at 241-42, 361 P.3d at 468-69. The only
evi dence produced by DBNTC with respect to the manner in which
the sal e was conducted was the Mirtgagee's Affidavit, which
provi des that the requirenents of HRS 88 667-5 through -10 were
conplied with. However, the Mirtgagee's Affidavit contains no
avernents addressing the fairness and regularity of the sale,
whet her the sale was conducted in a diligent and reasonabl e
manner, or the adequacy of the price bid (which appears to have
been a credit bid of the indebtedness). The Affidavit addresses
i ssues such as notice, publication of notice, the postponenent of
the sale, the date and | ocation of sale, and the nunber of
bi dders and the highest bid. However, these statenents do not
fully satisfy the Urich requirenents as applied in Kondaur

Capi tal .

Because genui ne issues of material fact exist (1)
whet her DBNTC was required to prove conpliance with the Urich
requi renents, and, (2) if so, whether DBNTC denonstrated that the
non-j udi ci al foreclosure sale was conducted in a nanner that was
fair, reasonably diligent, in good faith, and would obtain an
adequate price, summary judgnent was not warranted as to DBNTC s
count ercl ai ns.

2. Greenspon's Argunents on Appea

As noted above, the circuit court erroneously granted
summary judgnent in favor of DBNTC on its counterclains in |ight
of the suprene court's recent ruling in Kondaur Capital. On
appeal , Greenspon raises various other challenges to the evidence
subm tted by DBNTC in support of its notion for summary judgnent
on the counterclainms. W address his contentions to the extent
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di scernible.?

In its counterclaim DBNTC sought: (1) ratification of
the non-judicial foreclosure; and (2) a wit of ejectnent. To
obtain a wit of ejectnent, DBNTC was required to denonstrate
that it is entitled as a matter of |aw to possession of the
prem ses. HRS § 604-6 (1993). DBNTC s claimto possession is
dependent on the propriety of the non-judicial foreclosure
conducted by FDI C as receiver for |IndyMac Federal.

On appeal, G eenspon contends that genui ne issues of
material fact exist that preclude summary judgnent because (a)
the circuit court erred in accepting a declaration submtted by
DBNTC as the "sol e evidence" of Greenspon's default when it
constituted hearsay and was contradi cted by G eenspon' s evidence;
(b) Greenspon and I ndyMac agreed to a nodification agreenent and
FDI C as Receiver for IndyMac Federal purportedly breached the
nodi fi cati on agreenent by foreclosing on the subject property;?®
(c) there are multiple issues of material fact regardi ng whet her
FDI C as Receiver for IndyMac Federal strictly conplied with the
statutes governing non-judicial foreclosures; and (d) an anended
deed filed by DBNTC as proof of title did not cure all eged
defects in title and actually evidences a broken chain of title.

CGenerally, Greenspon contends that DBNTC failed to
denonstrate via adm ssi bl e evidence that G eenspon was in default

as a precondition to the non-judicial foreclosure sale. See Lee
V. HSBC Bank USA, 121 Hawai ‘i 287, 291, 218 P.3d 775, 779 (2009).
The alleged default was failure in paynment. In support of its

nmotion for summary judgnment, DBNTC submtted a declaration from
Charl es Boyle, Vice President, Default Litigation, for OneWest

(Boyl e Declaration). Boyle declared that he had previously been
an enpl oyee of IndyMac (until July 14, 2008) and | ndyMac Feder al

8 To the extent that Greenspon makes assertions in his briefs that are
not argued, they are waived. See HRAP Rule 28(b)(7).

® As noted in fn. 6, supra, Greenspon's original loan was from | ndyMac.

I ndyMac assigned its interest in the mortgage to IndyMac Federal prior to the
non-j udicial foreclosure. Greenspon contends there are genuine issues of

mat eri al fact regarding the assignment of nortgage from I ndyMac to | ndyMac
Federal in terms of what was actually assigned. However, a borrower does not
have standing to chall enge an assignment to which he was not a party. Velasco
v. Sec. Nat'l. Mortg. Co., 823 F. Supp. 2d 1061, 1067 (D. Haw. 2011).

8
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(until March 2009). Boyle declared that "[i]n the regul ar

performance of ny job functions, | amfamliar w th business
records mai ntai ned by OneWest for purposes of servicing nortgage
| oans[,]" "I have personally exam ned these business records as

they relate to the subject matter of this action[,]" and
"OneWest's records indicate that as of June 1, 2008, Plaintiff
was in default in the paynment of principle and interest nmentioned

in the Note. . . . Throughout the forecl osure, the anounts due
and owi ng under the Note and Mortgage remained in default and the
default remains uncured.” Attached as an exhibit to the Boyle

Decl aration is a Novenber 2008 letter fromIndyMac Federal to

G eenspon noting that his loan was in "serious default" because
he had not made required paynents, the first outstandi ng paynent
had been due June 1, 2008, and the total amount G eenspon was
required to pay to cure the default was $27, 664. 44.

Greenspon contends that the Boyle Declaration was
hearsay because it relied on records that were not attached as
exhi bits, DBNTC did not produce "the conplete record" of the
docunents reviewed, and Boyle did not declare that he revi ewed
the records of IndyMac or IndyMac Federal, therefore there was no
evi dence Greenspon was in default. G eenspon notes that an
affidavit consisting of inadm ssible hearsay cannot serve as a
basis for awarding or denying a notion for summary judgnment. Haw
Cnty Fed. Credit Union v. Keka, 94 Hawai ‘i 213, 221, 11 P.3d 1, 9
(2000). However, as noted above, attached to the Boyle
Decl arati on was the Novenber 2008 |etter docunenting G eenspon's
default, which Boyle declared was part of OneWst's records.
Further, in his own declaration filed in support of his
opposition to DBNTC s notion for summary judgnent, G eenspon
adm tted he stopped paying his loan in June 2008, and despite
maki ng one paynent on July 30, 2008, in accordance with an
al l eged nodification agreenent, made no further paynents.
Therefore, there was no genui ne issue of material fact that
G eenspon was in default.

Next, G eenspon contends he was not in default because
he denonstrated the existence of a nodification agreenent that
FDI C as Recei ver for IndyMac Federal breached by forecl osing and

9
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that he nade a paynment on July 30, 2008, in accordance with the
terms of the alleged nodification agreenment. G eenspon contends
t he genuine issue of material fact regarding the existence of the
nodi fication agreenent prohibits summary judgnent.

Greenspon submtted in support of his declaration a
copy of the alleged nodification agreenent signed by G eenspon,
but not signed by a representative of IndyMac, and a Septenber
2008 statenent of his | oan which indicated I ndyMac received the
July 30 paynent. G eenspon contends his good faith performance
with the nodification agreenent was frustrated and the
forecl osure was wongful. However, G eenspon declares that
beyond the July 2008 paynent, he did not make further paynents
because | ndyMac and | ndyMac Federal refused to recognize the
nmodi fication agreenent and he was "not allowed to pay ny nodified
nort gage | oan, and no new repaynent plan could be agreed upon.”
G eenspon does not explain how or why he was not permtted to
make further paynents. There is no genuine issue of materi al
fact that G eenspon stopped nmaki ng paynents altogether on the
| oan by at |east August 2008, and thus was in default by the
February 26, 2010 forecl osure sale.

Greenspon's main challenge to I ndyMac Federal's
conpliance wth the statutory | aw governing non-j udici al
foreclosures relates to notice. It is undisputed that G eenspon
was not given tinely notice of the original auction date due to
del ayed service of the Notice of Mdrrtgagee's Intent to Forecl ose
Under Power of Sale.?!® However, the sale was postponed numerous
tines, as was permtted under HRS § 667-5, and each tinme a letter
was sent via First Cass nmail!* to Greenspon which provided that

10 Greenspon contends on appeal that the Notice of Intent to Foreclose

is facially invalid because the signature page of the document was notarized
on January 26, 2009, while the previous page, which provides the actual
notice, identifies that "Rev 04/01/09". Greenspon contends that this
demonstrates a genuine issue of material fact whether IndyMac Federal
conducted a valid non-judicial foreclosure because the notice was created
nont hs after the sworn certificate of the notary. Greenspon did not raise
this argunent below and it is waived

11 Section 15 of the nortgage provides in pertinent part that "[a]ny

notice to Borrower in connection with this Security Instrument shall be deemed
to have been given to Borrower when mailed by first class mail or when
(continued...)

10
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the notice of postponenent was called out, and identified the
date of the reschedul ed auction. '?

In terns of DBNTC s title to the subject property, it
appears that the First Deed conferring title to DBNTC incorrectly
identified the grantor as FDI C as Receiver for IndyMac. DBNTC
relies on an anmended deed as proof of title which identifies the
grantor as FDI C as Receiver for IndyMac Federal. G eenspon did
not object to the anended deed in the circuit court and thus
wai ved any challenge to its admssibility. See, Price v. AIG
Hawaii Ins. Co., 107 Hawai ‘i 106, 111, 111 P.3d 1, 6 (2005).

B. The Appellees' Mtion for Summary Judgnment on
Greenspon's First Anended Conpl ai nt

G eenspon contends that the circuit court erred in
granting the Appellees' notion for summary judgnent on his First
Amended Conpl ai nt because there are genuine issues of nmateri al
fact that the essential elenents of his clainms have been
supported and Appel | ees adduced no evidence to negate his clains.
As di scussed further bel ow, because we vacate the circuit court's
grant of summary judgnment on DBNTC s counterclaim we vacate in
part the circuit court's grant of summary judgnment on the First
Amended Conpl ai nt .

In the First Amended Conpl aint, G eenspon asserted
three clains: (1) Quiet Title and Wongful Foreclosure; (2)

I njunctive Relief; and (3) Damages (Fraud UDAP). To carry their
burden as defendants-novants, the Appellees nust "either (1)
present[] evidence negating an elenent of the non-novant's claim
or (2) denonstrat[e] that the nonnovant will be unable to carry
his or her burden of proof at trial." Ralston, 129 Hawai ‘i at

60, 292 P.3d at 1290.

¢, .. continued)
actually delivered to Borrower's notice address if sent by other neans.”

12 Greenspon contends that DBNTC has not demonstrated that each
post ponement was done by public announcement as was required by HRS 8 667-5
This contention is contrary to the evidence subm tted. DBNTC subm tted copies
of letters inform ng Greenspon of the postponements. Each letter provides
that the postponement was by public announcement "at said time and at set
pl ace" designated in prior notice. Greenspon provides no evidence to the
contrary and cannot survive summary judgment by asserting general allegations.
Ral ston v. Yim 129 Hawai ‘i, 46, 55-56, 292 P.3d 1276, 1285-86 (2013).

11
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1. Quiet Title and Wongful Foreclosure

In the First Anended Conpl aint, G eenspon asserted that
he has superior title to quiet title because the non-judici al
forecl osure on the subject property was void and the fraudul ently
creat ed docunents evidencing chain of title should be stricken
and expunged fromthe Bureau of Conveyances. !®

In terns of Greenspon's request to quiet title, his
appeal is fromthe Rule 54(b) Judgnent resolving clains only
agai nst the Appellees, and the issue is whether G eenspon has
superior title to the Appellees, particularly DBNTC. G eenspon's
assertion of superior title to DBNTC i s dependent on an unw ndi ng
of the non-judicial foreclosure. Because there are genuine
i ssues of material fact whether the underlying non-judicial
forecl osure sal e was proper under Kondaur, there are genuine
issues of material fact regarding quiet title as between
G eenspon and DBNTC.

However, with regard to his claimfor wongfu
forecl osure, Geenspon's claimis based on inproper conduct in
the foreclosure performed by FDI C as Receiver for |ndyMac
Federal. G eenspon purports to have dism ssed all clainms against
| ndyMac Federal. His appeal here is fromthe Rule 54(b) Judgnent
in favor of the Appellees. Inportantly, in the First Amended
Conpl ai nt, G eenspon asserts no acts commtted by either of the
Appel | ees that was part of the allegedly wongful foreclosure
that resulted in damages to Greenspon.!* Therefore, to the
extent Greenspon argues a wongful foreclosure claimagainst
Appell ees in this appeal, such argunent is without nerit.

2. Damages (UDAP and Fraud)

In the First Amended Conpl aint, G eenspon asserted

13 Greenspon also argues that once title to DBNTC is void, the property
returns to himwith superior claimto all others because FDIC, on behal f of
I ndyMac and I ndyMac Federal, has disclaimed any interest in the subject
property. Greenspon did not make this argument in opposition to the
Appel |l ees' motion for summary judgnment.

4 The only assertion of any inmproper actions committed by the
Appel | ees was that DBNTC | acked authority under the Pooling and Servicing
Agreement (PSA) creating the trust to purchase the subject property. However,
Greenspon | acks standing to chall enge whether DBNTC viol ated the PSA. Kl ohs
v. Wells Fargo Bank, N.A., 901 F. Supp. 2d 1253, 1260 n.3 (D. Haw. 2012).
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claims of UDAP and fraud based on all of the acts asserted in the
conpl ai nt and apparently against all nanmed defendants. However,
the only defendants involved in this appeal are the Appell ees.
The |l one actions alleged in the First Anended Conpl ai nt
attributable to the Appellees are that OneWest purchased | MFB
and DBNTC received transfer of title to the subject property
W t hout authority.

None of the alleged actions asserted in the First
Amended Conpl ai nt descri be a transaction occurring between
Greenspon as a consuner and the Appellees as a seller in a
busi ness context in order to support a UDAP claim See Keka, 94
Hawai ‘i at 227, 11 P.3d at 15. Therefore, the circuit court did
not err in granting sunmary judgnment to Appellees on G eenspon's
UDAP cl ai m

In terns of any alleged fraud, like all torts,
G eenspon nust have all eged that the Appellees breached a duty
owed to Greenspon and the breach caused injury to G eenspon.
Exotics Hawaii-Kona, Inc. v. E.I. Du Pont De Nenmours & Co., 116
Hawai ‘i 277, 298, 172 P.3d 1021, 1042 (2007). G eenspon has not
all eged any injury caused by the Appellees' actions.

3. I njunctive Relief

Injunctive relief is not an independent cause of action
but a renmedy to other causes of action. Ranpbs v. Chase Hone
Fin., 810 F. Supp. 2d 1125, 1132 (D. Haw. 2011). Because we
vacate the circuit court's grant of summary judgnent as to quiet
title, we also vacate the grant of summary judgnment regarding
Greenspon’'s request for injunctive relief on this claim

In sum the circuit court erred in granting summary
judgnment for Appellees as to Geenspon's claimto quiet title and
to the extent he seeks injunctive relief based on his quiet title
claim In all other aspects, the circuit court did not err in
granting summary judgnent for Appellees related to G eenspon's
clains asserted in his First Arended Conpl aint.?®

5 To the extent Greenspon argues that summary judgment for Cal-Western
was not proper, the Rule 54(b) Judgnment did not enter judgment as to Cal -
West ern. Therefore, we will not address the claims against Cal-Wstern.
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We need not address G eenspon's renaining point of
error regarding the circuit court's denial of his request for a
HRCP Rul e 56(f) Di scovery Conti nuance.

I11. Conclusion

Based on the foregoing, the follow ng entered by the
Crcuit Court of the First Circuit are affirmed in part and
vacated in part:

(A) "Order Ganting: (1) Defendants [ OneWest] and
[ DBNTC s] Motion for Summary Judgnent Re: First Anmended
Compl aint, Filed on Novenmber 5, 2012; and (2) [DBNTC s] Mbtion
for Summary Judgnment Re: Counterclaim (and Wit of E ectnent
Agai nst Defendant M chael C. Greenspon), Filed on Novenber 5,
2012", entered on March 13, 2013,

(B) "Final Judgnment [Re: [Order Granting Summary
Judgnent]]", entered on March 13, 2013, and

(© "Order Denying [ Geenspon's] Mdtion to Reconsider
The Court's Order Granting Sunmary Judgnment And Judgnent For
Possession," entered on May 23, 2013.

They are vacated with respect to (1) DBNTC s
counterclaimand (2) Geenspon's claimto quiet title and for
injunctive relief. Oherwise, we affirm This case is renmanded
to the circuit court for proceedings consistent with this
opi ni on.

DATED: Honol ul u, Hawai ‘i, June 14, 2016.
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