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NO. CAAP-15- 0000428
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
PEGGY ANN LASATER, Defendant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE THIRD CIRCU T
(KONA DI VI SI ON)
(CR NO 14-1-191K)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakamura, Chief Judge, Leonard and G noza, JJ.)

Def endant - Appel | ant Peggy Ann Lasater (Lasater) appeals
fromthe April 16, 2015 Judgnent, Conviction, and Sentence
(Judgnent) in the Crcuit Court of the Third Grcuit (Grcuit
Court)?! convicting her of one count of Theft in the Second Degree
in violation of Hawaii Revised Statutes (HRS) 8§ 708-831 (2014),
four counts of Pronoting a Dangerous Drug in the Third Degree in
violation of HRS § 712-1243(1) (2014), and three counts of
Prohi bited Acts Related to Drug Paraphernalia in violation of HRS
8§ 329-43.5 (2010). The Circuit Court sentenced Lasater to

The Honorabl e Ronald | barra presided.
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concurrent five-year terns of inprisonnment, with a mandatory
m ni mum term of one year and ei ght nonths.

Lasater raises three points of error on appeal,
contending that: (1) the Grcuit Court abused its discretion
when it denied Lasater's oral notion to have her counsel w thdraw
and for new counsel to be appointed; (2) the GCrcuit Court
plainly erred when it inconpletely instructed the jury regarding
the definition of possession by using only the standard pattern
jury instruction; and (3) trial counsel's multiple om ssions and
errors deni ed Lasater effective assistance of counsel.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
the argunents advanced and the issues raised by the parties, we
resol ve Lasater's points of error as foll ows:

(1) The Hawai ‘i Suprene Court has hel d:

Al t hough "there is no absolute right, constitutiona
or otherwi se, for an indigent to have the court order a
change in court-appointed counsel," State v. Torres, 54 Haw.
502, 504, 510 P.2d 494, 496 (1973), when an indigent
def endant requests that appointed counsel be replaced, the
"trial court has a duty to conduct a 'penetrating and
comprehensi ve exam nation' of the defendant on the record
in order to ascertain the bases for the defendant's
request." Soares, 81 Hawai ‘i at 355, 916 P.2d at 1256
(quoting Kane, 52 Haw. at 487-88, 479 P.2d at 209); see also
Smith v. Lockhart, 923 F.2d 1314, 1320 (8th Cir. 1991). This
"inquiry is necessary to protect the defendant's right to
effective representation of counsel,"” Soares, 81 Hawai ‘i at
355, 916 P.2d at 1256 (quoting Kane, 52 Haw. at 487-88, 479
P.2d at 209), and it must be "the kind of inquiry that m ght
ease the defendant's dissatisfaction, distrust, or concern,"
Lockhart, 923 F.2d at 1320; United States v. Garcia, 924
F.2d 925, 926 (9th Cir. 1991).

The trial court's inquiry must also be sufficient to
enable the court to determne if there is "good cause" to
warrant substitution of counsel. Soares, 81 Hawai ‘i at 355,
916 P.2d at 1256. \Whether there is "good cause" requiring
substitution of counsel will depend on the facts of the
case. Typically, "good cause" exists when there is a
conflict of interest on the part of defense counsel, a
conpl ete breakdown in communication between the attorney and
client, or an irreconcilable difference between the attorney
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and client. See, e.g., id. at 355, 916 P.2d at 1256
(collecting cases).

State v. Harter, 134 Hawai ‘i 308, 323-24, 340 P.3d 440, 455-56

(2014) .

Here, on the day of trial, Lasater informed the Circuit
Court that she had concerns about court-appointed counsel Alfred
Lerma's (Lerma' s)representation of her because: (1) Lerma would
not give Lasater a |legal opinion on Lasater's chances at trial,
purportedly only saying that there were no guarantees as to the
outcone of a jury trial; (2) Lasater had not been infornmed of the
mandat ory m ni num sentencing attached to her charges until noon
on the day before trial, and because it took her "several hours"
to get to Lerma's office, Lasater only had "ten m nutes" to make
a decision about the State's plea offer; and (3) Lasater felt
that Lernma was not representing her to the fullest extent because
she felt that Lerma was concerned that he m ght have to sit in
front of the prosecutor in the case, based on Lasater having
heard that the prosecutor was trying to get an appointnent to
beconme a j udge.

The Gircuit Court inquired as to the basis of Lasater's
concern about the prosecutor. Wen Lasater responded that her
concern was just based on her feelings, the court tried to
all eviate Lasater's concern by telling her there were no judici al
vacanci es. Lasater's other concerns were focused principally on
the plea bargains offered by the State, which Lasater had
rejected, and the assessnment of whether to accept a plea or go to
trial. It appears fromthe record, however, that the plea offer

conveyed to Lasater on the day before trial had been conveyed by
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the prosecutor to defense counsel on the day before trial. Wth
respect to Lasater's feeling that Lerma should have given her a
nmore specific legal opinion, the court inquired as to whether

Lerma went over what he believed the State's evidence would be

and she responded, "Yes, we've gone over that."

We conclude that the Circuit Court's inquiry was
sufficiently penetrating and conprehensive to ascertain the bases
for Lasater's concerns. The court clearly tried to address
Lasater's feelings that Lerma m ght be thinking about appearing
in front of the prosecutor sone day by inform ng her that no
judicial vacancies were open. After identifying Lasater's
concerns, the court found themnot to constitute good cause for
requi ring substitution of counsel, particularly on the day of
trial. W cannot conclude that the Crcuit Court abused its
di scretion in doing so.

(2) At the conclusion of the evidentiary portion of
the trial, the jury was instructed regarding the definition of
possessi on, based on the standard pattern jury instruction, as

foll ows:

A person is in possession of an object if the person
knowi ngly procured or received the thing possessed or was
aware of her control of it for a sufficient period to have
term nated her possession.

The | aw recogni zes two kinds of possession: Actua
possessi on and constructive possession

A person who, although not in actual possession,
knowi ngly has both the power and the intention, at a given
time, to exercise dom nion or control over a thing for a
sufficient period to term nate her possession of it, either
directly or through another person or persons, is then in

constructive possession of it. The fact that a person is
near an object or is present or associated with a person who
controls an object, without more, is not sufficient to
support a finding of possession.

The | aw recogni zes al so that possession may be sole or
joint. If one person alone has actual or ... constructive
possession of a thing, possession is sole. If two or nore
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persons share actual or constructive possession of a thing
possession is joint.

The el ement of possession has been proved if you find
beyond a reasonabl e doubt that the defendant had actual or
constructive possession, either solely or jointly with
ot hers.

See al so Hawai ‘i Pattern Jury Instructions - Crininal, 8§ 6.06
Possessi on.
Lasater argues that the court plainly erred in giving

this instruction because, pursuant to State v. Foster, 128

Hawai ‘i 18, 282 P.3d 560 (2012), nore enphasis nust be placed on
the elenment of intent. W disagree. First, read as a whole, the
jury instruction correctly reflects the settled law, as stated in
Foster, including that "to establish constructive possession of
an item intent to exercise domnion and control over it nust be
shown in addition to know edge of the itemand the power to
exerci se domnion and control."” 1d. at 27, 282 P.3d at 569.

In addition, the issue in Foster was not the
(essentially identical) jury instruction, but whether the
evidence in that case supported an inference that the defendant
had the intent to exercise dom nion and control over a certain
firearmand amuni ti on based on his know edge of and proximty to
those itenms to himin his vehicle. 1d. at 29, 282 P.3d at 571
Here, Lasater was not convicted solely on the basis that she had
knowl edge of the illegal nature of certain itens and that she
al | egedly had ownershi p or possession over the place where they
were found. Rather, in addition to jewelry, drugs, and Lasater's
identification being found at the hone where Lasater had resided,
Tucker Bontecou (Bontecou) testified, inter alia, that he had

stolen jewelry fromhis stepnother, brought the jewelry to


http://www.courts.state.hi.us/docs/docs4/crimjuryinstruct.pdf,
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Lasater's residence, and "sold them to Lasater in exchange for
drugs and cash, after he inforned Lasater that the jewelry was
stol en.?

Lasater's argunent that her conviction nust be vacated
based on legally insufficient instruction of the jury is wthout
merit.

(3) Lasater identifies three categories of ineffective
assi stance of counsel.

First, Lasater contends that Lernma failed to properly
present and argue a pretrial notion regardi ng i ssues of
suppression and dismssal. |In particular, Lasater contends that
the first issue raised concerning the novenent of itens during
the search of the subject residence was specul ative, absent
addi ti onal evidence of fraudulent intent associated with the
pol i ce photography, and the second issue raised, concerning a
| ack of probable cause to arrest her, also needed to be supported
by live wtnesses, which trial counsel failed to call. On
appeal, Lasater fails to denonstrate that the failure to cal
such witnesses resulted in either the withdrawal or substanti al
i npai rment of a potentially neritorious defense. See, e.g.,

State v. Waki saka, 102 Hawai ‘i 504, 513-14, 78 P.3d 317, 326-27

(2003) (explaining the defendant's burden of establishing
ineffective assistance). In conjunction with this first

contention, Lasatar also argues that trial counsel should have

2 Lasater testified that, although Bontecou had shown her the

jewelry, told her it was stolen, and offered to sell it to her, she neither
bought it or possessed it, and had moved out of the residence prior to
di scovery by the police of the items at issue, pursuant to a search warrant.

6
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argued "stal eness" because the search occurred 11 days after the
itenms to be seized had been seen in the place to be searched
because "even if unsuccessful, [such notion] would be useful in
testing the waters of the 'no constructive possession' defense by
eliciting, and locking in, the testinony of potential alibi

W tnesses at a pre-trial notion hearing." Lasater cites no
authority for her ineffective-assistance-due-to-failure-to-test-
the-waters theory and we find none. Thus, we cannot concl ude
that the failure to pursue this course of action constitutes a
deni al of assistance within the range of conpetence demanded of
attorneys in crimnal cases.

In addition, it appears fromthe reply brief that Lasater
contends that counsel should have argued that Lasater had
"automatic standing" to challenge the search warrant — even
t hough her defense theory was that she no longer lived at the
resi dence and, accordingly, she did not constructively possess

the itens in question — based on the dissent in State v. Taua, 98

Hawai ‘i 426, 49 P.3d 1227 (2002). Even assum ng, arguendo, that
the automatic standing argunment was a potentially viable avenue
to chall enge the search warrant while denying the facts that
woul d ot herwi se be necessary to establish standing, as discussed
above, Lasater has otherw se failed to establish ineffective
assistance related to challenging the search.

Second, Lasater contends that trial counsel inproperly
presented in Iimne and other pre-trial argunments, thus
evi denci ng counsel's m sunder standi ng of the rul es of evidence.

However, her argunent does not specify how, or otherw se
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denonstrate that, counsel's alleged m ssteps resulted in either
the wi thdrawal or substantial inpairnment of a potentially
meritorious defense.

Lasater also states that trial counsel should have
filed a notice of alibi and subpoenaed Zachary WIIians
(WIllians) as an "alibi wtness" in support of her defense that
she coul d not have had constructive possession of the itens in
question at the tine of the search because, at that tinme, she was
living on a beach sixty mles away. However, as the suprene
court has noted about the defense of alibi, "[i]ts function is
not to establish a defense nor to prove anything, but nerely to
rai se a reasonabl e doubt of the presence of the accused at the

scene of the crine." State v. Cordeira, 68 Haw. 207, 211, 707

P.2d 373, 376 (1985) (citation and internal quotation marks
omtted). In this case, the critical inquiry into the "scene of
the crinme" was not sinply the nonent when the police executed the
search warrant, but earlier, when Lasater allegedly accepted the
stolen jewelry and possessed or constructively possessed the
other illegal itenms. Here, Lasater is not entirely denying her
presence at the scene; at trial, she testified that she was
present at the subject residence when Bontecou brought the
jewelry to sell to her. VWhile additional testinony that she had
| eft the residence and noved to the beach theoretically could
have bol stered her defense theory, the decision whether or not to
call specific witnesses is "normally a matter within the judgnent

of counsel and, accordingly, will rarely be second-guessed by
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judicial hindsight." State v. Forman, 125 Hawai ‘i 417, 426, 263

P.3d 127, 136 (App. 2011). Neverthel ess,

[i]1f counsel does not adequately investigate the underlying
facts of a case, including the availability of prospective
defense witnesses, counsel's performance cannot fall within
the 'wi de range of reasonabl e professional assistance.'

It is only after an adequate inquiry has been made that
counsel can make a reasonable decision to call or not to
call particular witnesses for tactical reasons.

Id. (quoting State v. Aplaca, 74 Haw. 54, 71, 837 P.2d 1298, 1307

(1992)). It appears fromthe record that trial counsel

consi dered potential wi tnesses WIllianms and Franklin Rivera
(Rivera), Lasater's boyfriend. However, in the interview between
Bont ecou and Hawai ‘i County Police Departnent (HCPD) O ficer
Jackson and Detective Sean Smith, Bontecou indicates that R vera
was al so a drug deal er and that he had supplied Bontecou with

nmet hanphetam ne. Rivera also indicated during a pre-tria

heari ng on January 14, 2015 that he would |ikely assert his Fifth
Amendnent right against self-incrimnation if called to testify
at trial. Lerma's statenent to the court during trial that

Wl lians had not yet made up his m nd about whether he would
testify the next day, and Wllians's failure to testify, suggests
that he too may have been unwilling to testify. Thus, there was
at least a basis for Lerma to believe that if Rivera were cross-
exam ned at trial on credibility, such testinony m ght have done
nore harm than good to Lasater's chances of success. In
addition, WIllians's August 8, 2014 declaration only stated that
he encountered Lasater and Rivera, allegedly living on the beach,
on Novenber 26, 2013, which is two days after the last tine
Bontecou stated that he saw Lasater together with the drugs and
jewelry at the subject residence. Thus, Lerna may have

9



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

reasonably determ ned, through his inquiry, that the potenti al
testinony of Wllianms and Rivera woul d have been fruitless or
harnful and, on the record before us, we decline to second-guess
Lerma's decision not to call WIlians and Rivera as w t nesses.
Finally, Lasater presents a list of purported m stakes
related to objections, failure to nake objections, responses to
obj ections, counsel's opening statenent, inproper evidentiary
chal I enges, and a "general |ack of know edge and ability to
convey that know edge.” W note that "[t]rial counsel is not
required to make futile objections . . . nerely to create a
record inpregnable to assault for clainmed i nadequacy of counsel."”

State v. Antone, 62 Haw. 346, 351, 615 P.2d 101, 106 (1980)

(citation omtted). A trial counsel's "decision to refrain from
objecting [may] constitute[] a legitimate tactical choice."™ 1d.
at 352, 615 P.2d at 106. Attorneys "require and are permtted
broad | atitude to nake on-the-spot strategic choices in the
course of trying a case." 1d. "Defense counsel's tactica
decisions at trial generally will not be questioned by a

reviewing court." State v. Onishi, 64 Haw. 62, 63, 636 P.2d 742,

743 (1981) (citing id.). But, "[w]here trial counsel makes a
critical tactical decision which would not be nmade by diligent,
ordinarily prudent |awers in crimnal cases, the right to

ef fective assistance of counsel may be denied." Antone, 62 Haw.
at 352, 615 P.2d at 106 (citation omtted). However, even if an
error is shown, the error alone does not constitute ineffective

assi stance; a defendant nust al so show that the error resulted in

10
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t he possible inmpairnent of a potentially neritorious defense.
Waki saka, 102 Hawai ‘i at 514, 78 P.3d at 327.

Upon review of each of Lasater's contentions, we cannot
conclude that any (or all) of counsel's purported errors resulted
in the possible inpairnment of a potentially neritorious defense.
Even the nost substantive of these assertions, essentially that
counsel could have done a better job pursuing the "no
constructive possession” defense, is highly specul ative and
ignores the strong evidence — including the physical evidence,
Bontecou's testinony, and Lasater's own testinony — that
supported Lasater's conviction.

For these reasons, the GCrcuit Court's April 16, 2015
Judgnent is affirned.

DATED: Honol ul u, Hawai ‘i, May 20, 2016.

On the briefs:

Frank L. Mller, Chi ef Judge
f or Def endant - Appel | ant .

Linda L. Walton

Deputy Prosecuting Attorney, Associ at e Judge
County of Hawai ‘i,

for Plaintiff-Appellee.

Associ at e Judge
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