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NO. CAAP-15-0000119
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

ASSCCI ATI ON OF APARTMENT OANERS OF CENTURY CENTER, | NC.,
BY AND THROUGH | TS BOARD COF DI RECTORS,
Plaintiff-Appell ee,

V.
LILY NOVURA and RI CHARD LEE,
Def endant s- Appel | ant s,
and
ALOHA RAI NBOW | NVESTMENTS, | NC., TAI YAVATO, WALTER SHI NN,
PATRI Cl A SHI PLEY, LISA DO SEAN CHAMBERLAI N, M CHAEL LI GHT,
JAYSON PARK, ANTHONY W LLI AM5, JOHN PAUL PONDCC,
LANE RI CHARD, and JUAN MANUAL GUTI ERREZ ALVARADO,
Def endant s- Appel | ees,
and
JOHN DCES 1-50 and JANE DCES 1- 50,
Def endant s

APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T
(CGVIL NO 1RC14-1-9031)

MEMORANDUM OPI NI ON
(By: Foley, Presiding J., Reifurth and G noza, JJ.)

Appel | ant s- Def endants Lily Tai Nonura (Nomura) and
Ri chard Lee (Lee) (together, Appellants) appeal from

(1) the "Order Granting Plaintiff Association of
Apartnment Owners of Century Center, Inc.'s Mtion for Summary
Judgnent, Filed January 2, 2015" entered on February 2, 2015;

(2) the "Wit of Possession" entered on February 3,
2015;

(3) the "Judgnent for Possession” entered on February
3, 2015;
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(4) the denial of "[Appellants'] Mtion for
Reconsi deration of Court's Order (1) Denying [Appellants']
Corrected and Restated Mdtion to Set Supersedeas Bond for a Stay
Pendi ng Appeal, and (2) Ganting Plaintiff's Mtion for
Reconsi deration of 'Order Granting [Appellants'] Emergency Ex
Parte Motion for Tenporary Stay of Enforcenent Pending
Di sposition of Motion to Set Supersedeas Bond for a Stay Pending
Appeal ' Entered February 4, 2015 After Hearing of February 17,
2015" entered on March 2, 2015; and

(5) the "Order Granting Plaintiff Association of
Apartrment Owners of Century Center, Inc.'s Mtion for
Reconsi deration of 'Order Ganting [Appellants'] Emergency Ex
Parte Motion for Tenmporary Stay of Enforcenent of the Court's
Wit of Ejectnent Pending Disposition of Mdtion to Set
Super sedeas Bond for a Stay Pendi ng Appeal ,' Entered February 4,
2015" entered on March 31, 2015 in the District Court of the
First Crcuit® (district court).

Appel I ants' opening brief does not provide concise
poi nts of error on appeal,? but Appellants argue on appeal:

! The Honorable M chael K. Tani gawa presided

2 Appel | ants' counsel, Daniel J. O Meara formerly of Dubin Law Offices,
has failed to provide points of error on appeal in violation of Hawai ‘i Rules
of Appell ate Procedure (HRAP) Rule 28(b)(4), which requires:

Rul e 28. BRI EFS.

(b) Opening brief. Wthin 40 days after the filing of
the record on appeal, the appellant shall file an opening
brief, containing the followi ng sections in the order here
i ndi cated:

(4) A concise statenment of the points of error set
forth in separately numbered paragraphs. Each poi nt shal
state: (i) the alleged error commtted by the court or
agency; (ii) where in the record the alleged error occurred
and (iii) where in the record the alleged error was objected
to or the manner in which the alleged error was brought to
the attention of the court or agency. \Where applicable
each point shall also include the following:

(A) when the point involves the adm ssion or rejection
of evidence, a quotation of the grounds urged for the
obj ection and the full substance of the evidence admitted or
rejected,
(continued...)
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(1) Plaintiff-Appellee Association of Apartnment Owners
of Century Center, Inc. (ACAO executed a wit of possession in
violation of the Rules of the District Courts of the State of
Hawai ‘i Rul e 23;

(2) the district court erred by denying Appellants’
notion to set supersedeas bond for a stay pendi ng appeal ;

(3) the district court erred by denying Appellants’
notion to dism ss because it | acked subject matter jurisdiction;
and

(4) "[t]he AOAO failed to conduct its alleged
nonj udi ci al foreclosure in conpliance with Hawaii Revi sed
Statutes [(HRS)] Chapter 667, Chapter 514A and 514B, and its
Decl arations, rendering the foreclosure statutorily void."

.  BACKGROUND

On March 10, 2000, Lee purchased a condom ni um property
(Unit 108). Lee owed nonthly mai ntenance fees to the
condom nium s AQAO and in 2012 had fallen behind on the
mai nt enance fee paynents to the AOGAO The AOAO filed a lien
against Unit 108 in Septenber 2013 for unpaid anpbunts assessed by
t he AQAO totaling $30,584. 55.

Lee conveyed Unit 108 to Nonura and hinself as tenants
by the entirety through a quitclai mdeed dated January 17, 2014
and recorded in the Bureau of Conveyances. |In addition to

2(...continued)
(B) when the point involves a jury instruction, a
quotation of the instruction, given, refused, or nodified
t ogether with the objection urged at the trial

(C) when the point involves a finding or conclusion of
the court or agency, either a quotation of the finding or
concl usion urged as error or reference to appended fi ndings
and concl usi ons;

(D) when the point involves a ruling upon the report
of a master, a quotation of the objection to the report.

Poi nts not presented in accordance with this section
wi |l be disregarded, except that the appellate court, at its
option, may notice a plain error not presented. Lengt hy
parts of the transcripts that are material to the points
presented may be included in the appendi x instead of being
quoted in the point.

M. O Meara is warned that future failure to conply with HRAP Rule 28 may
result in sanctions.
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Appel I ants, Al oha Rai nbow I nvestnents, Inc., a Hawai ‘i
corporation, held a 5%interest in Unit 108.

On February 18, 2014, the AOAO filed a "Notice of
Default and Intention to Foreclose,” recorded in the Bureau of
Conveyances on February 19, 2014. The AQAO held a public auction
on August 19, 2014 and purchased Unit 108 for one dollar. The
AQAO recorded its "Quitclai mAssignnent of Lease" on Septenber 2,
2014.

On Cctober 24, 2014, the ACAO filed a conplaint for
eviction in the district court. On January 2, 2015, the AOCAO
filed a notion for summary judgnment (MBJ).

Appel lants filed a notion to dism ss on January 21,
2015 (Motion to Dism ss), arguing the district court |acked
subject matter jurisdiction "because this case is an action in
which the title to real property is in dispute . . . ." On the
sane day, Appellants filed their opposition to the AOGAO s MSJ,
incorporating their arguments fromtheir Mtion to Dismss on the
district court's subject matter jurisdiction.

The ACAO filed their reply in support of their MJ
(Reply) on January 22, 2015.

On January 26, 2015, the district court held a hearing
on Appellants' Mtion to Dismss and the ACGAOs M5J. At the
hearing, the district court gave an oral ruling denying
Appel l ants' Mtion to Dismss and granting the AOGAO s MSJ. The
district court entered its orders on February 2, 2015.

On February 3, 2015, the district court entered a
j udgnent for possession and wit of possession. On February 4,
2015, Appellants filed "[Appellants'] Enmergency Ex Parte Mbdtion
for Tenporary Stay of Enforcenment of the Court's Wit of
Ej ect mrent Pendi ng Di sposition of [Appellants'] Mtion to Set
Supersedeas Bond for a Stay Pending Appeal”. Appellants filed a
corrected version on February 5, 2015 (Mdtion for Stay Pendi ng
Appeal ).

Appel lants filed their notice of appeal on March 4,
2015.

The district court denied Appellants' Mtion for Stay
Pendi ng Appeal on March 31, 2015.
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1. STANDARD OF REVI EW

Subj ect Matter Jurisdiction

"The existence of subject matter jurisdictionis a
guestion of law that is reviewabl e de novo under the right/wong
standard.” U.S. Bank Nat'l Ass'n v. Castro, 131 Hawai ‘i 28, 34,
313 P.3d 717, 723 (2013) (internal quotation marks omtted)
(quoting Aanes Funding Corp. v. Mres, 107 Hawai ‘i 95, 98, 110
P.3d 1042, 1045 (2005)).

[11. DI SCUSSI ON
Motion to Dismss for Lack of Subject Matter Jurisdiction
Appel l ants argue that the district court erred by
denying their Mdtion to Disnm ss because Appellants net their
burden under District Court Rules of Civil Procedure (DCRCP) Rule
12. 1, which provides:
Rule 12.1. DEFENSE OF TITLE IN DI STRI CT COURTS

Pl eadi ngs. Whenever, in the district court, in
defense of an action in the nature of an action of trespass
or for the sunmmary possession of |and, or any other action
the defendant shall seek to interpose a defense to the
jurisdiction to the effect that the action is a real action
or one in which the title to real estate is involved, such
defense shall be asserted by a written answer or written
notion, which shall not be received by the court unless
acconpani ed by an affidavit of the defendant, setting forth
the source, nature and extent of the title claimed by
def endant to the land in question, and such further
particulars as shall fully apprise the court of the nature
of defendant's claim

Appel | ants argue that because they net their burden under DCRCP
Rule 12.1, the district court |acked jurisdiction over the
ej ect ment proceedi ng under HRS § 604-5(d) (1993),2 and therefore
shoul d have granted Appellants' Mtion to D sm ss.

DCRCP Rule 12.1 was adopted to prevent abuse of HRS
8§ 604-5(d) by requiring a defendant challenging the district

% HRS § 604-5(d) provides:

8604-5 Civil jurisdiction

(d) The district courts shall not have cogni zance of
real actions, nor actions in which the title to real estate
comes in question, nor actions for |ibel, slander

defamati on of character, malicious prosecution, false
i mpri sonment, breach of prom se of marriage, or seduction
nor shall they have power to appoint referees in any cause.

5
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court's jurisdiction to file an affidavit describing the
defendant's claimto title with specificity. Deutsche Bank Nat'|

Tr. Co. v. Peelua, 126 Hawai ‘i 32, 36, 265 P.3d 1128, 1132
(2011). In Peelua, the Hawai ‘i Suprenme Court expl ai ned:

[ T] he source, nature, and extent of title claimed by the

def endant, must be described to the court with some detai
and specificity. In addition to particularly describing the
source, nature, and extent of title, the defendant may al so
include in the affidavit any other particulars, the

obj ective being to apprise the court fully of the nature of
the defendant's claim This, in turn, would obviate the

ri sk of dishonest and reckl ess pleas[.]

ld. at 37, 265 P.3d at 1133.
In support of their Mdtion to Dism ss, Appellants

attached a joint declaration stating:

3. In 2000, [Lee] purchased Unit 108 and [Lee's]
interest was |later conveyed with a 95% interest to
[ Appel l ants] with 5% to Al oha Rai nbow Investnments, Inc., a
Hawai i corporation by Quitclaim Deed recorded in the Office
of the Assistant Registrar, Land Court on January 17, 2014
as Doc. No. T8782263 on Certificate No. 1053288, 182404, a
true and correct copy of which is attached as Exhibit "A"
hereto (the "Defendants' Quitclaim').

4. After the purchase of Unit 108, [Lee] experienced
conti nuous harassment by the [AOAQ] regarding [his] use of
units 108 and 4000. In particular, the AOAO prevented ne
from advertising unit 108, which resulted in a | oss of
clients, business, and tenants.

6. Over the next four years, the maintenance fees
continued to increase as a result of inmproper management by
t he AOAOQ. I ndeed, from 2003 through 2011 the maintenance
fees for units 4000 and 108 increased from $5, 500 per year
to $13,500 per year. ..

10. . . . [Tlhe fee situation created uncertainty for
the owners, contributed to decreased unit sale prices, and
fostered delinquencies in maintenance fees and nortgage
payments. In 2012, as a consequence of the increased
mai nt enance fees due to poor management and [an] erroneous
speci al assessnent, [Appellants] fell behind on payment of
their maintenance fee

11. A lien was filed by the AOAO against Unit 108 in
Sept ember 2013. A copy of the Notice of Lien dated
September 9, 2013 and recorded September 11, 2013 as Doc.
No. 8654402, affecting Certificate of Title Nos. 1053288 and
182404 is attached as Exhibit "B" hereto.

12. Subsequently the AOAO filed a Notice of Default
and Intention to Foreclose & Exhibits "A"-"C" dated February
18, 2014 and recorded on February 19, 2014 as Doc. No.
8815270, affecting Certificate of Title Nos. 1053288 and
182404 (the "Notice of Intent to Foreclose"), attached as
Exhi bit "C" hereto.
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13. Such Notice of Intent to Foreclose was for a non-
judicial foreclosure that the AOAO was attenpting based on a
power of sale purportedly contained in the Second Restated
Decl arati on of Condom nium Property Regi me of Century Center
executed January 31, 2014 (the "Decl arations") attached [as]
Exhi bit "D" hereto. The Decl arations do not in fact contain
a contractual power of sale and the AOAO had no power to
conduct a non-judicial sale on Unit 108. Section H, page 11
of the Declarations provides:

...the unpaid amount of such assessnents
agai nst any apartment shall constitute a
lien against such apartment which may be
foreclosed by the Board or Managi ng Agent
as provided said [sic] Condom nium Property
Act.....

14. Such | anguage in the Declarations does not
constitute a contractual grant of a power of sale. As a
result the non-judicial foreclosure was invalid and the
ACAO s claimto title is in void [sic].

15. The non-judicial foreclosure on Unit 108 was
further effected by Affidavit of Non-Judicial Foreclosure
Under Power of Sale recorded on September 2, 2014 as Doc.

No. 9010254 on [Transfer Certificate of Title (TCT)] 1053288
(the "Affidavit"), a copy of which is attached as Exhibit
"E" hereto.

16. Under paragraphs 2, 3 and 5 of the Affidavit, the
AOAO purports to have foreclosed under a power of sale in
the Decl arations and under Chapter 667 of the Hawaii Revised
Statutes. As noted, the purported contractual power of sale
contained in the Declarations is not sufficient to provide
authority for the ACAO to have conducted the non-judicia
forecl osure.

17. After the AOAO allegedly held a public auction on
August 19, 2014, the AOAO purports to have acquired title
under the Quitclaim Assignment of Lease recorded on
September 2, 2014 as Doc. No. 9010255 on TCT 1053288 a copy
of which is attached hereto as Exhibit "F" (the "AOAO
Quitclan'). The AOAO Quitclaimis in direct conflict with
t he Defendants' Quitclaimand we dispute title to Unit
108[.]

18. Now, the AOAO seeks to eject [Appellants] from
Unit 108.

In sum Appellants' position was that the non-judicial
forecl osure under which the AOAO assuned title was void because
t he AQAO did not have a contractual power of sale right.

In its Reply, the AOAO stated, "[Appellants']
opposition [to the ACAO s M3J] is based entirely on the faulty
assunption that the [ AGAQ does not have the power to conduct
nonj udi ci al foreclosure actions. The Land Court has already
adj udi cated this specific issue and "determ ned that the [ ACAQ
has the contractual right to conduct nonjudicial foreclosures.”
Jennifer M Porter (Porter), counsel for the AOAQ subnmtted a
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decl aration in support of the Reply. According to the

decl aration, the Land Court gave an oral ruling granting the
AOAO s notion for summary judgment.* Attached to the declaration
was an unsi gned and unstanped version of the Land Court's "O der
Granting Respondent [AQAO s] Motion for Summary Judgnent, ™ which
was purportedly pending the Land Court's review and approval .

At the hearing on the Motion to Dism ss, the district
court ruled, "Based upon the representations in the reply to [the
ACAO s MBJ], . . . it's ny understanding that Land Court
has -- took jurisdiction over that matter and has resolved it.
Therefore, based upon that resolution, I'mgoing to deny the
nmotion to dismss. | find that we do have jurisdiction over this
matter."

Appel I ants have sufficiently set forth the scope,
nature, and extent of their claimto title to the land in
guestion. See Fed. Nat. Mirtg. Ass'n v. Brown, No. CAAP-11-
0000572 at *5 (App. May 19, 2014) (mem ) (holding that defendant
provi ded sufficient information for a court to discern the

source, nature, and extent of title claimed where "[t]he Mrrtgage
reflects that [defendant] held title as Tenant In Severalty, and
the QuitclaimApartnent Deed reflects that [defendant] then
conveyed his interest in the Property to hinself and his wife as
Tenants by the Entirety"). Appellants’ claimto title arises
fromthe quitclai mdeed recorded in January 2014 conveying a 95%
interest in Unit 108 to Appellants as tenants by the entirety.
Appel I ants have also set forth with particularity the
basis for their challenge to the ACAOs claimto superior title
sufficient to apprise the district court as to how their
al l egation bears on the question of title. See Peelua, 126
Hawai ‘i at 38-39, 265 P.3d at 1134-35. Appellants' declaration
rai sed the specific contention that the ACAO s Septenber 2014
quitclaimdeed is void because the AOAO did not have the
contractual right to foreclose on Unit 108 when Appellants fel

4 At the heari ng on Appellants' Motion to Dism ss, Appellants noted that
they were planning to appeal the Land Court's final decision. W take
judicial notice of the fact that Appellants filed their notice of appeal from
the Land Court's "Order Granting [the AOAO s] Motion for Summary Judgnment” in
rel ated case no. CAAP-15-0000442 on June 2, 2015.

8
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behind on their paynents to the AOAO The facts elucidated in
the declaration are not specul ative, but clearly state the
grounds upon whi ch Appellants challenge the ACAOs claimto
superior title. Cf. Castro, 131 Hawai ‘i at 38, 313 P.3d at 727
(hol ding that assertions in a declaration challenging the
validity of a non-judicial foreclosure did not establish how the
assertions affected the defendant's claimto title).®> Therefore,
the district court was without jurisdiction under HRS § 604-5(d)
because title to the land in question was at issue.

In their Reply, the AOAO argued that the Land Court
rul ed on the issue of whether the AOQAO had the contractual right
to foreclose on Unit 108. Although the AOAO did not submt an
opposition to Appellants' Mtion to Dismss, the district court
treated the ACAO s Reply as an opposition. Porter's declaration
was effectively a counter-affidavit, which a district court may
not consider in ruling on its jurisdiction. See Mnette v.

Benj am n, 52 Haw. 246, 249, 473 P.2d 864, 866 (1970) ("If a
district court should consider such counter-affidavit, it in
effect would be ruling on a question of title."); see also

Peel ua, 126 Hawai ‘i at 39, 265 P.3d at 1135. The district court
erred in basing its denial of Appellants’ Mtion to Dismss on
t he evidence provided by the ACAOs Reply to their MJ.

Because we hold that the district court did not have
jurisdiction over the ACAO s conplaint for eviction, we need not
address Appel l ants' remai ning points on appeal .

V. CONCLUSI ON

Therefore, the following all entered in the District
Court of the First Crcuit are vacated and this case is renmanded
to the district court for proceedings consistent with this
Menor andum QOpi ni on:

5 We also note that unlike the property in Aames, in which a TCT was
deemed "conclusive and uni npeachabl e" evidence as to title, Aames, 107 Hawai ‘i
at 102-03, 110 P.3d at 1049-50, this case does not involve a TCT that resolves
the issue of title. Here, the applicable TCTs are TCT Nos. 1053288 and 182404
for a term commenci ng Novenmber 30, 1976 and term nated on Septenber 14, 2043
were entered before the Appellants' defenses were raised. The TCT therefore
does not preclude Appellants fromchallenging title to the Unit 108. See
Aames, 107 Hawai ‘i at 102-03, 110 P.3d at 1049-50.

9
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(1) the "Order Granting Plaintiff Association of
Apartrment Owners of Century Center, Inc.'s Mtion for Summary
Judgnent, Filed January 2, 2015" entered on February 2, 2015;

(2) the "Wit of Possession” entered on February 3,
2015;

(3) the "Judgnment for Possession" entered on February
3, 2015;

(4) the denial of "Defendants Lily Nomura and Ri chard
Lee's Motion for Reconsideration of Court's Order (1) Denying
Def endants' Corrected and Restated Motion to Set Supersedeas Bond
for a Stay Pending Appeal, and (2) Ganting Plaintiff's Mtion
for Reconsideration of 'Order Granting Defendants Lily Nonura and
Ri chard Lee's Energency Ex Parte Mdtion for Tenporary Stay of
Enf or cenent Pendi ng Di sposition of Mdtion to Set Supersedeas Bond
for a Stay Pending Appeal' Entered February 4, 2015 After
Hearing of February 17, 2015" entered on March 2, 2015; and

(5) the "Order Granting Plaintiff Association of
Apartrment Owners of Century Center, Inc.'s Mtion for
Reconsi deration of 'Order Ganting Defendants Lily Nonura and
Ri chard Lee's Energency Ex Parte Mdtion for Tenporary Stay of
Enf orcenent of the Court's Wit of Ejectnent Pending D sposition
of Motion to Set Supersedeas Bond for a Stay Pendi ng Appeal,’
Entered February 3, 2015" entered on March 31, 2015.

DATED: Honol ul u, Hawai ‘i, May 11, 2016.

On the briefs:

Gary Victor Dubin

Frederick J. Arensneyer

Daniel J. O Meara Presi di ng Judge
(Dubin Law O fices)

f or Def endant s- Appel | ant s.

R Laree McCuire
Jennifer M Porter Associ at e Judge

(Porter McCGuire Kiakona & Chow)
for Plaintiff-Appellee.

Associ at e Judge
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