NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

NO. CAAP-15- 0000029
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

IN RE: MARN FAM LY LI TI GATI ON

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(MASTER FILE NO CIVIL 00-1-ML)
(G VIL NCS. 98-4706-10 and 98-5371-12)

MEMORANDUM CPI NI ON
(By: Foley, Presiding J., Leonard and G noza, JJ.)

Appel I ants Al exander Y. Marn (Al exander) and Eric Y.
Marn (Eric) (together, Appellants)® appeal pro se fromthe
Decenber 17, 2014 "Order Granting Liquidating Receiver Thomas E
Hayes' Mbtion to Approve M Cully Shopping Center and 608 N. Judd
Street's Anended and Restated Hol dback Escrow Agreenent, Filed
12/ 8/ 14" (Decenber 17, 2014 Order Granting) entered in the
Circuit Court of the First Circuit? (circuit court).

On appeal, Appellants contend the circuit court erred

(1) "ruling that [Al exander's] offer to purchase the
Marn famly home was not viable";

(2) "confirmng the sale of the Marn famly honme (to a
| ower bidder) when title to the property is in litigation"

1 We note that while both Al exander and Eric are named on the notice

of appeal, only Alexander is listed on the opening and reply brief.

2 The Honorabl e Rhonda A. Nishinmura presided.
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(3) confirmng the sale of the Judd Street Property?
because (a) the purchaser, Top Well Devel opnent, LLC, a Hawai ‘i
limted liability conpany, (Top Well) was not a bona fide
purchaser for value; (b) "the appeal of the instant Judgnment is
not nmoot"; (c) "Appellants have standing to contest the
confirmation of the sale to Top Well"; and (d) "the violation of
t he purchase and sale agreenment [(PSA)] of July 1, 2014 between
the seller and the purchaser, by premature closing, prevented the
need for a stay and bond";

(4) "allowing] post-judgnent nodification of McCully
Associ ates' MSC Hol dback Agreenent to provide title insurance for
Punehana Associate's sale of Judd St. property (CAAP-15-000029)";
and

(5) "expunging the lis pendens filed with the Bureau of
Conveyance [sic], when the PSA already provides purchaser with
actual and constructive know edge of the Marn litigation and
pendi ng appeals, and serve as a direct notice to Top Wll."

We concl ude Appellants' contentions are without nerit.

| . BACKGROUND

A Partial Final Judgnent and Chargi ng O der

Thi s appeal stens from a prol onged di spute that began
in 1998 between Appellants and other partners of MCully
Associates, a limted partnership, (MCully Associates) regarding
certain partnership interests, which resulted in at |east eight
consolidated civil lawsuits.* The nature of the underlying
|awsuit is not at issue in the current appeal. Rather, the
rel evant history of this appeal begins with a Partial Final
Judgnent entered by the circuit court on Cctober 25, 2010. 1In
the Partial Final Judgnment, the circuit court, inter alia,
awar ded damages in favor of MCully Associ ates and agai nst

8 Appel | ants' opening brief titles this point of appeal as "Motion

to Dism ss |Issues", but does not indicate which motion to dism ss they are
chal l engi ng or where the relevant circuit court order can be found in the
record, as required under Hawai ‘i Rules of Civil Procedure Rule 28(b)(4).
Based on this court's review of the Appellants' argunents in support of the
poi nt of appeal, we treat this point as a challenge to the circuit court's
confirmati on of the sale of the Judd Street Property.

4 The current appeal involves two of the remaining consolidated
cases, Civil Nos. 98-4706-10 and 98-5371-12
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Appel | ant s.

On June 20, 2011, Thomas E. Hayes,® as McCully
Associ ates' Liquidating Receiver (Receiver Hayes), filed a
"Motion For Entry of Charging Order" against Appellants
transferable interest in Punmehana Associ ates, a Hawai ‘i genera
partnership (Punehana Associ ates) that owned real property on
Judd Street in Honolulu (Judd Street Property), to satisfy the
nmonet ary judgnments agai nst Al exander awarded in the Partial Final
Judgnent. The circuit court granted Receiver Hayes' notion and
on August 18, 2011, the circuit court entered a chargi ng order,
ordering "that Judgnent Debtor [Al exander's] transferable
interest in [Punehana Partners] be and is hereby charged with and
shal |l be used for paynent of the unsatisfied anmounts of the .
Partial Final Judgnent entered in this case on Cctober 25, 2010
(being $8,313,896.74 as of August 1, 2011)[.]"® The circuit
court also entered a charging order, ordering "that Judgnent
Debtor [Eric's] transferable interest in [Punehana Partners] be
and is hereby charged with and shall be used for paynment of the
unsati sfied amounts of the . . . Partial Final Judgnent entered
in this case on Cctober 25, 2010 (being $6, 220, 182. 39 as of
August 1, 2011)[.]""

On February 13, 2012, the circuit court found that
Recei ver Hayes had attenpted to satisfy the Partial Final
Judgnent with no success and appoi nted Ronal d Kot oshi rodo as
Punehana Associ ates' receiver pendente lite (Receiver
Kot oshirodo) to serve "as a custodian of the transferable
partnership interests of [Appellants] in [Punmehana Associ ates],
i ndi vidually and through their respective Revocabl e Living
Trusts." The circuit court based its authority to appoint a
recei ver for Punehana Associates on the follow ng findings:

° On October 5, 2015, S. Steven Sofos was substituted for Receiver
Hayes as Liquidating Receiver for MCully Associates and Ala Wai |nvestnment,
Inc.

6 On December 22, 2011, Appellants purported to transfer their
partnership interests in Pumehana Associates to Richard Yee Marn, Catherine
Marn Ober hol zer, Ryan Duck Quon Yee Marn.

7 We refer to the two charging orders, entered agai nst Al exander and

Eric separately on August 18, 2011, as "Charging Orders."
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3. [Appellants] are the sole partners of Pumehana
Associ ates, a Hawai ‘i General Partnership, through their
respective Revocable Trusts.

4. [Appellants] are the sole Settlors and sole
Beneficiaries of their respective Revocable Trusts.

5. As the sole Settlors of their Revocable Trusts, the
income, accounts, property and other assets held and owned
in the name of Punehana Associates, including the [Judd
Street Property], are controlled and used personally by
[ Appel | ants], and they are the actual owners of Punehana
Associ ates and its assets.

6. On August 18, 2011, this Court entered Charging
Orders Granting Receiver [Hayes'] Motion For Entry Of
Charging Orders filed June 20, 2011 declaring the income,
accounts, property and other assets held by and in the nane
of Pumehana Associates are subject to Receiver [Hayes']
Partial Judgment against [Appellants].

7. [Appellants], as the owners and controllers of the
assets of Punmehana Associ ates, have failed to use those
assets to satisfy the Partial Judgment of Receiver Hayes,
and it is necessary for this Court to appoint a Receiver to
secure and take custodial control of Pumehana [Associ ates']
assets and enforce this Court's Charging Orders filed herein
August 18, 2011.

Recei ver Kotoshirodo was given the power, duty, and authority to
"operate and manage the interests of [Appellants] in Punehana
Associ ates and the busi ness of Punehana Associates[,]" to
acconpl i sh enunerated out cones.
B. Sal e of McCully Shopping Center and Origi nal Hol dback
Agr eenent

The Cctober 25, 2010 Partial Final Judgnent also
requi red Receiver Hayes to sell the McCully Shopping Center,
whi ch was owned by McCully Associates. On February 21, 2012,
Recei ver Hayes filed a notion seeking confirmation of the sale of
the McCully Shopping Center to M Pocket Corporation, a Hawai ‘i
corporation (M Pocket). On March 28, 2012, the circuit court
grant ed Recei ver Hayes' notion (Order Confirmng Sale of MCully
Shoppi ng Center).?

On Septenber 19, 2012, McCully Associ ates, by Receiver
Hayes; First Anmerican Title Conmpany, Inc., a Hawai ‘i corporation
(First American), as escrow agent; and M Pocket entered into the
"McCul Iy Shopping Center Hol dback Escrow Agreenent” (Original
Hol dback Agreenent) to facilitate the sale of McCully Shopping

8 On June 12, 2012, Alexander appealed fromthe circuit court's
Order Confirm ng Sale of McCully Shopping Center in case no. CAAP-12-0000574.
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Center to M Pocket. The Oiginal Hol dback Agreenment required
that $3 mllion of the purchase price be deposited into an escrow
account fromwhich First American could withdraw funds to cover
certain costs arising fromongoing and future litigation.

C. Sale of Judd Street Property and Anended Hol dback Agreenent

On March 11, 2014, Receiver Kotoshirodo filed a notion
requesting the circuit court to authorize the narketing of
Punehana Associ ates' real property, including the Judd Street
Property. On May 7, 2014, the circuit court granted Receiver
Kot oshirodo' s noti on

On July 1, 2014, Receiver Kotoshirodo entered into a
PSA with Top Wll. In the PSA, Receiver Kotoshirodo agreed to
sell the Judd Street Property to Top Well for $4 mllion. The
PSA provided for a thirty-one day closing after entry of the
order confirmng the sale, with closing to occur no |ater than
Decenber 31, 2014. The PSA al so included provisions for Top
Well's indemification in the event of further litigation
relating to the Judd Street Property and for a $250, 000 hol dback
fromthe proceeds of the sale, which was to be held in escrow, to
secure Punehana Associ ates' obligation to indemify Top Well.

On July 14, 2014, Receiver Kotoshirodo filed a notion
to confirmthe sale of the Judd Street Property to Top Vel
(Motion to Confirm. Two weeks later, in a letter to Receiver
Kot oshi rodo' s counsel dated July 31, 2014, Appellants offered to
purchase the Judd Street Property for $4.2 million. Gting
contractual restrictions in the PSA, Receiver Kotoshirodo
rejected the Appellants' offer in a letter dated August 4, 2014.
Recei ver Kotoshirodo's letter also infornmed Appellants that the
circuit court was going to hold a hearing on the Mdtion to
Confirm on Septenber 3, 2014 and that "the Judge may, in her
di scretion, decide whether over-bidding mght be considered with
regard to the proposed sale of the [Judd Street] Property."”

The circuit court granted Receiver Kotoshirodo's Mtion
to Confirmafter the Septenber 3, 2014 hearing.® In an order
entered on Septenber 30, 2014 (Order Confirm ng Sale of Judd

° The transcript of the Septenber 3, 2014 hearing is not included in

the record on appeal.
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Street Property), the circuit court determned that "[t] he
‘offer' or over bid in the purported amount of $4.2 mllion
presented by [ Al exander] at the hearing is rejected by the Court
because such 'offer' or overbid is not viable. "

Anticipating the Decenber 31, 2014 deadline to close
the sale of the Judd Street Property, MCully Associates, through
Recei ver Hayes, and First Anerican proposed an anendnment to the
Original Hol dback Agreenent in "MCully Shopping Center Anmended
and Rest ated Hol dback Escrow Agreenent” (Amended Hol dback
Agreenent) . In the proposed Anmended Hol dback Agreenent,

Recei ver Hayes agreed that the $1.75 mllion |eftover fromthe
Original Hol dback Agreenent's $3 million hol dback funds, which
were funds originally intended to be used in litigation defense
pertaining to the sale of the McCully Shopping Center, could be
used by the title insurer "as a hol dback for reasonabl e costs of
defending title clainms on the Judd Street Property . . . [.]"
The proposed agreenment al so included an additional $250, 000

hol dback fromthe proceeds of the sale of the Judd Street
Property for the title insurer to use if necessary.

On Decenber 8, 2014, the "[Receiver Hayes'] Mdtion to
Approve McCully Shopping Center and Judd Street's Amended and
Rest at ed Hol dback Escrow Agreenent” (Motion to Approve) was
filed. The Mdtion to Approve requested "expedited approval " of
t he proposed Anended Hol dback Agreenent to facilitate the sale of
t he Judd Property on or before the Decenber 31, 2014 deadline. '?

10 On October 29, 2014, Appellants appealed the circuit court's Order
Confirm ng Sale of Judd Street Property in case no. CAAP-14-0001232.

1 Recei ver Hayes was prepared to agree to the proposed Amended

Hol dback Agreement "if and when court approval [was] obtained."”

12 Recei ver Hayes' declaration, filed in support of his Mdtion to

Approve, stated:

3. The bal ance of the held-back funds is currently
about $1, 750, 000. In order to facilitate the sale of [the
Judd Street Property] by or before December 31, 2014, which
was conplicated by the recent appeal filed by [Al exander], |
amwilling to agree with First American and the Pumehana
Associ ates Receiver to permt the balance of the MCully
Shoppi ng Center hol dback to be conmbined with $250,000 in
funds to be held back in escrow fromthe Judd Street
[Property] sale for a total of $2 mllion in holdback funds.
First Anmerican has required that amount of a hol dback in

(continued...)
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Al exander filed an opposition to the Motion to Approve on
Decenber 11, 2014.

The circuit court held a hearing on the Mtion to
Approve on Decenber 12, 2014, and followed with the entry of the
Decenber 17, 2014 Order Granting.

On January 14, 2015, Appellants filed a notice of
appeal fromthe Decenber 17, 2014 Order G anting.

1. STANDARD OF REVI EW

"[A] circuit court's decisions involving its
supervi sion of an equitable receivership are viewed for abuse of
discretion.” Hawaii Ventures, LLCv. Qaka, Inc., 114 Hawai'i
438, 456, 164 P.3d 696, 714 (2007).

[Tlhe circuit court abuses its discretion if it bases its
ruling on an erroneous view of the law or on a clearly
erroneous assessnment of the evidence. Stated differently, an
abuse of discretion occurs where the circuit court has
clearly exceeded the bounds of reason or disregarded rules
or principles of law or practice to the substanti al
detriment of a party litigant.

Id. (brackets omtted) (quoting Ofice of Hawaiian Affairs v.
State, 110 Hawai ‘i 338, 351, 133 P.3d 767, 780 (2006)).
I11. DI SCUSSI ON

On appeal, Appellants characterize the circuit court's
Decenber 17, 2014 Order Granting as an anmendnent to its Order
Confirmng Sale of the McCully Shopping Center, which Appellants
argue, constitutes an inperm ssible "reopening of an Order which
has been granted rule 54(b) certification.” Appellants provide
no argunent for how the Decenber 17, 2014 Order Granting, which
approved the proposed Anended Hol dback Agreenent, anmends or
alters the circuit court's March 28, 2012 Oder Confirm ng the
Sale of McCully Shopping Center. The proposed Anmended Hol dback
Agreenment provi ded hol dback funds for the Judd Street Property's

12(. ..continued)
order to issue title insurance to the Judd Street [Property]

buyer while [Al exander's] appeal is pending.

4. McCully Associates has a charging order against the
partnership interests of [Appellants] in Pumehana
Associ ates. Therefore, MCully Associates will benefit from
a sale of the Judd Street [Property], and agreeing to a
nodi ficati on of the existing holdback agreenment in order to
facilitate the sale of the Judd Street [Property] makes
busi ness sense.
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litigation defense. The Order Confirmng the Sale of MCully
Shoppi ng Center, on the other hand, approved the sale of the
shoppi ng center to M Pocket and provided basic details about the
nature of the sale, none of which include determ nations as to
hol dback funds.

Appel  ants argue that Receiver Hayes' decision to use
McCul |y Associ ates' hol dback funds to facilitate the sale of the
Judd Street Property was "legally unjustified". Appellants
further argue that the circuit court's approval of Receiver
Hayes' decision was "well beyond any reasonabl e exerci se of
judicial discretion[.]"

"A receivership is equitable in nature and the court's
extraordi nary broad renedi al powers and wi de discretion to
appoint receivers derive fromits inherent powers of equity to

fashion relief.” Hawaii Ventures, 114 Hawai'i at 456, 164 P.3d
at 714. "[Clourts of equity have the power to nold their decrees
to conserve the equities of the parties under the circunstances
of the case."” Id. (quoting Honolulu, Ltd. v. Blackwell, 7 Haw.

App. 210, 219, 750 P.2d 942, 948 (1988)). Therefore, "whether
and to what extent relief should be granted rests wthin the
sound discretion of the circuit court and wll not be disturbed
absent an abuse of such discretion.” 1d. (citation, internal
guot ati on marks, and brackets omtted).

Recei ver Hayes was appointed as McCully Associ at es
Li qui dati ng Receiver. Receiver Hayes had the authority to w nd-
down McCully Associ ates' businesses, which included the
responsibility of selling McCully Shopping Center and "tak[i ng]
such action as is necessary to gather and collect the assets and
property of [McCully Associates], including any judgnent to enter
in favor of [McCully Associates.]"

The circuit court's Charging Orders provided that
Recei ver Hayes could satisfy McCully Associ ates' judgnents
agai nst Appel |l ants through Appellants' interests in Punehana
Associ ates' Judd Street Property. Receiver Hayes' declaration in
support of the proposed Anended Hol dback Agreenent stated that,
given McCully Associates' interest in the proceeds fromthe
pendi ng sale of the Judd Street Property, nodifying the Oiginal
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Hol dback Agreenent to facilitate the sale of the Judd Street
Property nmade "business sense.” G ven the discretionary powers
of the circuit court presiding over the receivership and the
authority conferred upon Receiver Hayes as Liquidating Receiver
of the McCully Associates, we conclude that the circuit court did
not abuse its discretion in entering the Decenber 17, 2014 Order
Granting approvi ng Recei ver Hayes' Mbdtion to Approve the proposed
Anmended Hol dback Agreenent.?
V. CONCLUSI ON

Therefore, the "Order G anting Liquidating Receiver
Thomas E. Hayes' Mdtion to Approve MCul ly Shopping Center and
608 N. Judd Street's Amended and Restated Hol dback Escrow
Agreenent, Filed 12/8/14" entered on Decenber 17, 2014 in the
Crcuit Court of the First GCrcuit is affirnmed.

DATED: Honol ul u, Hawai ‘i, My 20, 2016.

On the briefs:

Al exander Y. Marn
Appel  ant pro se. Presi di ng Judge

Louise K Y. Ing
Zachary M Dilonno
Laura P. Moritz
(Al ston Hunt Floyd & Ing) Associ at e Judge
for Liquidating Receiver S.
St even Sof os, successor to
Li qui dati ng Recei ver Thomas E
Hayes.
Associ at e Judge

13 Appel | ants' opening brief raises several other issues on appea

chal l enging other circuit court orders that are not included in the appeal
before us. Because we only have jurisdiction to consider argunments

chall enging the circuit court's December 17, 2014 Order Granting, we decline
to address Appellants' remaining points on appeal
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