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After a bench trial, the District Court of the First
Circuit (District Court)?! found Defendant-Appell ant Evan A M
Tabiol o (Tabiolo) guilty of operating a vehicle under the
i nfluence of an intoxicant (OVUIl), in violation of Hawai i
Revi sed Statutes (HRS) & 291E-61(a)(1) and (b)(1) (Supp. 2013).°2
Tabi ol 0 appeals fromthe District Court's Judgnent, which was
entered on Novenber 20, 2014.

On appeal, Tabiolo contends that: (1) the D strict
Court failed to properly advise himof his right to testify

The Honorabl e Linda K C. Luke presided.

’Tabi ol 0 was al so charged with OVU | in violation of HRS §
291E-61(a)(3) and (b)(1) (Supp. 2013), but the District Court
granted Tabiolo's notion for judgnment of acquittal with respect
to the (a)(3) portion of the charge.
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pursuant to Tachi bana v. State, 79 Hawai ‘i 226, 900 P.2d 1293
(1995); (2) the District Court abused its discretion in admtting
the results of the horizontal gaze nystagnus (HGN) test as
substantive evidence of his alcohol inpairnment; and (3) w thout
the HGN evi dence, there was insufficient evidence to support his
convi ction.

We conclude that the District Court erred in failing to
properly advise Tabiolo of his rights as required by Tachi bana.
In particular, the District Court failed to advi se Tabi ol o that
if he wanted to testify, no one could prevent himfrom doi ng so.
See Tachi bana, 79 Hawai ‘i at 236 n.7, 900 P.2d at 1303 n.7; State
V. Han, 130 Hawai ‘i 83, 93 n.8, 306 P.3d 128, 138 n.8 (2013)
(noting that "the court nmust indicate to a defendant that no one
can prevent himor her fromtestifying" and that "' preventing'
need not involve threats or force") (enphasis omtted)). Tabiolo
did not testify and we cannot say that the District Court's error
was harm ess. See State v. Hoang, 94 Hawai ‘i 271, 279, 12 P.3d
371, 379 (App. 2000).

We concl ude that even w thout the HGN evi dence, there
was sufficient evidence to support Tabiolo's OVU | conviction.
Plaintiff-Appellee State of Hawai ‘i (State) presented evi dence
that Tabiolo illegally drove his noped on the sidewal k and
ignored a stop sign; that when Tabiol o was stopped by the police,
he was | oud and demandi ng and repeatedly told the officers to
"[s] ay pl ease" when they asked himto produce his driver's
license; that his eyes were red and gl assy; that he had a strong
odor of an al coholic beverage emtting fromhis breath; that he
swayed left to right and forward to backward; that on the wal k-
and-turn test, he repeatedly fell off balance, failed to follow
directions, repeatedly m ssed wal king heel to toe as instructed,
failed to walk in a straight line, and failed to keep his arns
next to his body; and that on the one-leg-stand test, he swayed,
raised his arms, and prematurely put his foot down. Wthout
consi dering the HGN evidence, there was substantial evidence to
support Tabiolo's conviction. See State v. Tsujimura, 137
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Hawai ‘i 117, 122-23, 366 P.3d 173, 178-79 (App. 2016) (concl uding
that an arresting officer may testify about his or her
observations of a defendant's performance on the wal k-and-turn
test and the one-|leg-stand test and give an opinion as to whether
t he def endant was i ntoxicated based on such observations).

G ven our resolution of Tabiol o' s Tachi bana and
i nsufficiency-of-evidence cl ains, we need not address his
contention that the District Court abused its discretion in
admtting the results of the HGN test as substantive evidence of
hi s al cohol inpairnment.?

Based on the foregoing, we vacate the District Court's
Judgnent, and we remand the case for a new trial on the charge
agai nst Tabiolo for OVUl, in violation of HRS § 291E-61(a) (1)
and (b)(1).

DATED: Honol ul u, Hawai ‘i, My 27, 2016.
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’The State argues that the record reveals that the District
Court did not consider the HGN test results as substantive
evi dence of Tabiolo's guilt.





