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NO. CAAP-14- 0000753
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
JAY BLANCO, Defendant - Appel | ant
APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(CR NO 12-1-1199)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakamura, C.J., and Fujise and Reifurth, JJ.)

Def endant - Appel | ant Jay Bl anco appeals fromthe
March 11, 2014 Judgnment of Conviction and Probation Sentence
("Judgrment")! and the May 6, 2014 Amended Judgnent of Conviction
and Sentence ("Anended Judgnent"),? entered in the Crcuit Court
of the First Grcuit ("Crcuit Court"). The Judgnent stated that
Bl anco was convicted of both charged offenses: (1) Assault in the
Second Degree ("Assault 2"), in violation of Hawaii Revi sed
Statutes ("HRS') 88 707-711(1)(b) and/or 707-711(1)(d) (Supp.
2011), and (2) Terroristic Threatening in the First Degree
("TT1"), in violation of HRS § 707-716(1)(e) (Supp. 2011). The
Circuit Court sentenced Blanco to five years of probation and
i nposed a crime victimconpensation fee. Additionally, as a
speci al condition of probation, Blanco was to serve four nonths
of inprisonment with credit for tinme served.

y The Honorable M chael D. W I son presided.

2/ The Honorable Shirley M Kawanmura entered the Amended Judgment
"for Mchael D. Wlson."
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Al nost two weeks after filing his Notice of Appeal with
this court, Blanco filed a "Mdtion to Mddify Sentence and Anend
Judgnent” with the Crcuit Court. |In the notion, Blanco asked
that the Grcuit Court anmend the Judgnent to reflect the fact
that he was, in fact, only convicted on one count of Assault 2,
pursuant to HRS § 701-109(1)(a), and, to nodify his inprisonnent
sentence by crediting himwth time already served, pursuant to
HRS § 706-621(2)(i). On May 6, 2014, the Grcuit Court entered
t he Amended Judgnent, which deleted the reference to Blanco's
conviction for TT1. And in an order dated May 14, 2014, the
Crcuit Court granted the notion in part, anmending the Judgnent
while declining to nodify the sentence.

On appeal, Blanco argues that the Crcuit Court
(1) plainly erred by failing to instruct the jury on the |esser-
i ncl uded of fense of Assault in the Third degree, in violation of
HRS § 707-712 ("Assault 3"), and the "included of fense" of
Assault in the Third Degree by nmutual affray, in violation of HRS
8§ 707-712, and (2) reversibly erred by convicting himof Assault
2 where the State of Hawai ‘i failed to disprove his defense of
sel f - def ense.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
the argunents they advance, the issues they raise, and the
relevant statutory and case |aw, we resolve Bl anco' s appeal as
follows, and affirm

(1) The State charged Blanco with commtting Assault
2, inviolation of HRS 88 707-711(1)(a), (b), and/or (d). Blanco
argues that the Crcuit Court plainly erred by failing to
instruct the jury on the | esser-included offense of Assault 3.

W di sagr ee.

The case turns on the HRS § 707-711(1)(d) charge
("Dangerous Instrunent Assault 2 offense"). There was no
evi dence that provided a rational basis to reject the Dangerous
| nstrunent Assault 2 offense and convict on the | esser-included
offense in violation of HRS § 707-712(b) ("Dangerous | nstrunment
Assault 3 offense"”). The jury could have acquitted Blanco, if it
did not believe that he had used the dangerous instrunent at all,
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but it could not, on the evidence presented, find that the
dangerous instrunent was used only in a negligent manner.

The evidence that Bl anco used the dangerous instrunent
agai nst the Conplaining Wtness ("CW) was the CWs testinony
t hat Bl anco approached the CWat Al a Mbana Beach Park and accused
the CWof |ooking at his wife/girlfriend, retrieved a knife from
his car, opened it, chased the CWdown, and hit the CWwhile the
CWwas on the ground; Sandy Anderson's testinony that she saw
Bl anco chasing the CWwhile holding a folding knife; Zachariah
Anderson's testinony that Blanco hit CWw th the knife "between
two and five tines"; and Dr. Torrey Lisa Goodman's testinony that
the CWpresented with a very deep, full-thickness |aceration,
approximately nine centinmeters long on his left arm an injury
that she found to be consistent wwth the CWs explanation at the
time that he had been attacked and slashed with a sw tchbl ade.
None of the testinony supports a theory of negligence, or,
consequent|ly, a Dangerous Instrunent Assault 3 instruction.
Finally, Blanco argued that he did not stab the CW not that he
negligently stabbed him?3 Therefore, the verdict of guilty based
on HRS § 707-711(1)(d) stands independent of the HRS 8§ 707-
711(1)(a) and/or (b) charge, regardless of any error regarding
the failure to give an instruction on the |lesser of the HRS §8
707-711(1) (a) and/or (b) charge.

(2) Wen viewed in the Iight nost favorable to the
State, In re PP, 133 Hawai ‘i 235, 238-39, 325 P.3d 647, 650-51
(App. 2014), the testinonies of Sandy Anderson, Zachari ah
Anderson, Eric Nakamura, Oficer Stephen Kardash, and Dr. Torrey
Li sa Goodnan presented sufficient evidence to convict Blanco of
Assault 2 under HRS 8§ 707-711(1)(a), (b), and/or (d). See Haw.
Rev. Stat. 88 707-711 & -712.

8l Bl anco argues that the court plainly erred by failing to instruct
the jury on the "lesser-included of fense" of Assault in the Third Degree by
mut ual affray under HRS 8§ 707-712(2). Mut ual affray, however, is not a
|l esser-included of fense of Assault 3, but, rather, a mtigating defense to
m sdemeanor Assault 3. State v. Kikuta, 125 Hawai ‘i 78, 95, 253 P.3d 639, 656
(2011). Because we conclude that the court did not err in failing to provide
a lesser-included offense instruction relating to the Dangerous | nstrument
Assault 2 offense, we do not reach the nutual affray instruction issue

3
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Therefore, |IT IS HEREBY ORDERED t hat t he Anmended
Judgnent, entered on May 6, 2014, in the Crcuit Court of the
First Crcuit, is affirned.

DATED: Honol ul u, Hawai ‘i, My 9, 2016.

On the briefs:

Jon N. |kenaga, Chi ef Judge
Deputy Public Defender,
f or Def endant - Appel | ant .

Brian R Vincent, Associ at e Judge
Deputy Prosecuting Attorney,
Cty & County of Honol ul u,
for Plaintiff-Appellee.
Associ at e Judge





