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NO. CAAP-13-0001412
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
STATE OF HAVWAI ‘I, Pl aintiff-Appellee,

V.
JOHN JAMES ARRUDA, JR., Defendant - Appel | ant

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FC-CR NO. 10- 1- 0044)

MEMORANDUM CPI NI ON
(By: Nakamura, Chief Judge, and Fol ey and Leonard, JJ.)

Plaintiff-Appellee State of Hawai ‘i (State) charged
Def endant - Appel | ant John Janes Arruda, Jr. (Arruda) by indictnent
with four counts of sexual assault in the first degree and one
count of sexual assault in the third degree. The alleged victim
and conplaining witness (CW was a child who was living with
Arruda as part of his famly. The CWwas six years old to eight
years old during the period that the all eged sexual assaults
occurr ed.

The indictnent charged that during a period spanning
thirty nonths, Arruda, as the parent, guardian, or other person
havi ng | egal or physical custody of the CW commtted first-
degree sexual assault by know ngly engaging in sexual penetration
with the CW who was | ess than fourteen years old, by inserting
his penis into her nmouth (Count 1); inserting his penis into her
genital opening (Count 2); inserting his penis into her anal
opening (Count 3); and inserting his finger into her genital
opening (Court 4). Arruda was al so charged with commtting
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t hird-degree sexual assault during this period by know ngly
subjecting the CWto sexual contact or causing the CWto have
sexual contact with Arruda by placing her hand on his penis.

After Arruda was arrested, he waived his Mranda
rights! and agreed to answer questions posed by Detective Brandon
Nakasone (Detective Nakasone). During the course of his first
interview with Detective Nakasone, Arruda stated that he was
willing to take a polygraph test. The follow ng day, Detective
Nakasone asked Arruda if he was still willing to take the
pol ygraph test, and Arruda said he was. Arruda signed a
pol ygraph wai ver formand was then re-Mrandi zed by a pol ygraph
exam ner, Detective Mchael Doole (Detective Doole), before the
test was adm nistered. Arruda subsequently confessed to
Det ecti ve Dool e and then confessed again to Detective Nakasone
after receiving a third set of Mranda warnings.

The Fam |y Court of the First Grcuit (Famly Court)?
denied Arruda's notion to suppress his confessions to Detective
Dool e and Detective Nakasone. After a jury trial, Arruda was
found guilty as charged on all counts. He was sentenced to
concurrent terns of inprisonnment of twenty years on Counts 1
through 4 and five years on Count 5.

On appeal, Arruda argues that the Famly Court erred
in: (1) denying his notion to suppress his confessions because he
clains that the failure of Detective Nakasone to re-Mrandize him
after the first interview and before Detective Nakasone asked
whet her he still wanted to take the polygraph test invalidated
hi s subsequent confessions; (2) denying his notion for mstrial
after the CWs therapi st was observed in the gallery attenpting
to catch the CWs attention wwth a stuffed animal and appeared to
be nout hing words; and (3) failing to instruct the jury with
respect to Counts 2 and 4 on the | esser-included of fense of
thi rd-degree sexual assault. W affirm

M randa v. Arizona, 384 U.S. 436 (1966) .

2The Honorable Gl enn J. Kim presi ded.
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BACKGROUND
| .

The CWwas born in 2002. The CWand her brother, who
was a year older, were placed in foster care in New Mexico at an
early age due to abuse and negl ect by their biological parents
and other famly nenbers. Wen the CWwas three years ol d,
Arruda's wife, who is related to the CWand her brother, gained
foster custody of the two children. The CWand her brother noved
to Hawai ‘i and |ived together with Arruda, his wife, and their
son in their honme in Waianae. Arruda essentially becane and
served the role of the CWs father

Arruda's wife worked for a bank in Honolulu and
commut ed from Wai anae to work. Arruda worked in construction.
During periods where construction work was not avail able, Arruda
was responsible for picking up the children after school and
taking care of themuntil his wife returned hone from work.

Wen the CWwas eight years old, she disclosed to a
school counsel or that she had been subjected to sexual abuse by
Arruda. The CWand her brother were taken to the Children's
Justice Center and interviewed separately by a forensic
interviewer. The children were tenporarily and then permanently
renmoved from Arruda' s househol d and placed in protective cust ody.
After Arruda was arrested, he confessed to sexually assaulting
the CW Arruda was indicted and charged with commtting nmultiple
acts of sexual abuse against the CW

1.

Prior to trial, Arruda noved to suppress the
confessions he made to the police. The Famly Court held a
hearing on Arruda's notion, and the foll ow ng evi dence was
present ed.

A

Det ecti ve Nakasone of the Honolulu Police Departnent
(HPD) arrested Arruda at about 1:00 in the afternoon while
executing a search warrant on Arruda's residence. Later that
eveni ng, at about 9:21, Detective Nakasone interviewed Arruda at

3
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the main police station. Prior to asking Arruda questions about
the investigation, Detective Nakasone advised Arruda of his
Mranda rights, using the HPD s wai ver of rights form Arruda
acknow edged understanding his rights, waived his rights, and
signed the waiver form

The State introduced a DVD containing the audi o and
vi sual recording of Detective Nakasone's interview with Arruda as
well as a transcript of the interview?® During the first portion
of the interview, Arruda denied having sex with the CW Wen
asked why he would not do what the CWsaid he did, Arruda replied
t hat having sex with soneone that small would be "totally wong."
When asked what shoul d happen to soneone who had sex with a child
that age, Arruda stated that the person should "[j]Just go to

jail" and should not be given a second chance."”
Det ecti ve Nakasone then asked Arruda whether he woul d
be willing to take a polygraph or "lie detector"” test, and Arruda

said he would do so:

Q Okay, John, if it's -- if it's necessary, would you be
be willing to take a polygraph? You know what a
pol ygraph test is?

A Yes.

Q It's also called a |lie detector test.

A Lie detector test, yes.

Q Woul d you take one --

A Yes.

Q - just to verify what you told me is true?

A Yes, |I'll take one, | mean | don't do good in tests,
but I'Il take one.

Q And how -- how do you think you would do if you were
take a test?

A I -- 1 -- 1 think I would do good. I would like to

hope so.

3The quoted material in this section is taken fromthe transcript of
this interview
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Det ecti ve Nakasone next asked Arruda if there was any
reason why "anot her person would tell ne on tape that they know
that you' ve been having sex with [the CW?" Arruda replied,
"No." At that point, Detective Nakasone left the interview room
and Arruda was left alone for a few m nutes.

When Detective Nakasone returned, he told Arruda: "I
have the file here" and that the results of the police's
investigation "clearly" show "that you had sex with her." After
tw ce responding "Wiat?" to Detective Nakasone's statenents,
Arruda covered his face with his hands and began sobbi ng and
crying. Detective Nakasone proceeded to nmade statenments to
Arruda, such as "you didn't nmean to do any harm right?"; this
was "conpletely out of character"” for you; it "wasn't planned" or
"preneditated”; and it was a "spur-of-the-nmoment kind of thing."
Arruda continued to sob and cry and said over and over, "Ch God"
and "Oh ny God" while Detective Nakasone nade these statenents.*

“For exampl e, the transcript of the interview reveals the followi ng

Q - you didn't mean to do any harm right?

A (sobbi ng)

Q Am | right, John?

A (sobbi ng)

Q John .

A (sobbi ng)

Q John, look at me .

A Oh God. (sobbing) ©Oh God.

Q Come on, John, you didn't mean to hurt her at all, right, John?

A (No audi bl e response.)

Q I know that | talked to you

A Oh God.

Q This is not your nature typically. John, this just happened one
time and .

A (sobbi ng)

(conti nued. ..)
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After this went on for a while, Detective Nakasone
referred to finding "fluids" during the execution of the search
warrant. Toward the end of the interview, Detective Nakasone
told Arruda that Arruda's nei ghbors had sought out the detective
and had volunteered information to him In response, Arruda

4(C...continued)

Q Am | right, John?
Oh God . . . (sobbing)
Q This is a one-time thing that happened, and now - -
A Oh God. (sobbing)
Q -- you wi sh you could take it back?
A Oh God. (sobbing)
Q John?
A (i naudi bl e)
Q Wasn't planned, wasn't premeditated, was --
A (sobbi ng)
Q -- spur-of-the-nmnment kind of thing, yeah?
A (sobbi ng)
Q . . And it's just something else out of character for you. And

you didn't plan to hurt anyone, right, John?
A No. (sobbing)
John .

Oh my God. (i naudible)

You weren't trying to hurt anybody, right, John?
(sobbi ng)

Q You weren't trying to hurt anyone. This is something out of
character for you, conpletely out of character.

A (sobbing) ©Oh ny God.
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asked, "My nei ghbors?"® Detective Nakasone concl uded the
interview by confirmng Arruda's willingness take a pol ygraph
test:

Q Well, the polygraph test then, can we nove onto that,
John?

A (crying)

Q We'll go onto the next step, you'll do the polygraph
then? Are you willing to do that?

A Yeah.

Q Okay, I|'ll conclude the interview. Time now is 2244
hours.

B.

The next day, at about 4:25 p.m, Detective Nakasone
went to the cell block and escorted Arruda to the pol ygraph
exam nation room \Wile escorting Arruda, Detective Nakasone
asked Arruda if he was still willing to take the pol ygraph test,
and Arruda said he was.

The pol ygraph exam nati on was conducted by HPD
Det ective Doole. Pursuant to the HPD s practice, the first thing
Det ective Doole did was to present Arruda with a "Pol ygraph
Wai ver/ I nformati on Forni (Polygraph Waiver Forn) and review the
formwith him The Pol ygraph Wi ver Form contai ned the foll ow ng
st at enent :

I am taking this polygraph exam nation without any
prom se of reward or hope of immunity. I have not been
forced, coerced, or threatened into taking this polygraph
exam nati on. I am taking this exam nation of my own free
will and realize that the results will be given to me at the
end of this exami nation. The results will also be given to
the investigator and ot her persons whose official duties
require themto have this information.

In review ng the Pol ygraph Waiver Formw th Arruda, Detective
Dool e did not ask Arruda any questions about the case or attenpt

SDet ective Nakasone's references to finding "fluids" during the
execution of the search warrant, apparently to create the inpression that DNA
anal ysis could be perfornmed, and to receiving incrimnating information from
Arruda's nei ghbors were false. The police did not recover fluids that could
be used to perform DNA anal ysis and Arruda's nei ghbors had not provided
incrimnating information to Detective Nakasone

7
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to elicit any incrimnating information fromhim Arruda signed
t he Pol ygraph Waiver Format 4:35 p.m

| medi ately after Arruda signed the Pol ygraph Wi ver
Form Detective Doole advised Arruda of his Mranda rights
t hrough the use of the HPD s wai ver of rights form Arruda
wai ved his Mranda rights and signed the waiver of rights form at
4:40 p. m

A pol ygraph exam nation consists of three phases: pre-
test, in-test, and post-test. After obtaining Arruda's waiver of
his Mranda rights and as part of the pre-test phase of the
pol ygraph exam nati on, Detective Dool e di scussed the specific
al | egations of sexual assault that the CWhad nade agai nst
Arruda. Arruda denied the CWs allegations.

During the in-test phase of the pol ygraph exam nati on,
Arruda was asked the follow ng three rel evant questions, and he
gave the foll ow ng responses:

Q SINCE THI' S MONTH BEGAN, HAVE YOU HAD ANY SEXUAL
CONTACT WTH [ THE CW THAT | REVI EMED W TH YOU TODAY?

R: " NO"

Q HAVE YOU HAD ANY SEXUAL CONTACT W TH [ THE CW THAT
ENDED W TH YOU EJACULATI NG?

R: " NO'

Q HAVE YOU EVER TOLD [ THE CW NOT TO TELL HER MOTHER

ABOUT ANY SEX THE TWO OF YOU HAVE ENGAGED | N?

R: " NO"

Det ective Doole determned that "the result of the exam nation
was DECEPTI ON | NDI CATED, regarding [Arruda' s] responses to the
rel evant questions.” (Enphasis in original.)

In the post-test phase, Detective Doole informed Arruda
of, and gave Arruda the opportunity to explain, the "deception
i ndi cated” results of the polygraph exam nation. Arruda admtted
to Detective Doole that the CWhad told the truth about Arruda's
peni s havi ng been inside her nouth and genital opening. Arruda
al so admtted that his finger had been inside the CWs genital




NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

openi ng, but denied that his penis had ever been inside the CWs
anus. Finally, Arruda admtted that the CWhad told the truth
about himejaculating in her presence.

Det ective Doole then drew an outline a hand on a piece
of paper and asked Arruda to draw a line to indicate what finger
Arruda had inserted into the CWNs genital opening and how far the
finger had gone inside. Arruda drew a line through the mddle
finger of the hand about one inch fromthe tip of the finger.
Detective Doole also drew a figure representing a penis and asked
Arruda to draw two lines, one indicting how far he had inserted
his penis into the CWs genital opening and the other indicating
how far he had inserted his penis into the CWs nmouth. Arruda
drew a |ine about a quarter inch fromthe tip of the penis to
show how far he had inserted his penis into the CWNs genital
opening and a line a little over one inch fromthe tip of the
penis to show how far he had inserted his penis into the CWs
mouth. Arruda told Detective Doole that the CWdid not like his
penis in her mouth and "so he stopped.” Arruda initialed the
lines he had drawn on the figures representing his hand and
peni s.

In Arruda' s presence, Detective Dool e infornmed
Det ecti ve Nakasone of the results of the pol ygraph exam nati on,
including Arruda's statenents during the post-test phase.

Det ective Dool e al so showed Det ecti ve Nakasone the paper
containing the figures of the hand and penis and the lines Arruda
had drawn to show how far he had inserted his penis into the CWs
genital opening and nouth and his finger into her genital
openi ng.

C.

Det ecti ve Nakasone then conducted his second interview
with Arruda. Detective Nakasone agai n advised Arruda of his
Mranda rights using the HPD s wai ver of rights form Arruda
wai ved his rights and signed the form An audio recording of
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Det ecti ve Nakasone's second interview and a transcript of the
second interview were introduced at the suppression hearing.?®

During the second interview, Arruda made a tracing of
hi s own hand and marked the portion of his mddle finger that he
had inserted into the CWs "punani."’” Arruda also drew a
representation of his penis and made mar ki ngs indicating how far
he had inserted it into the CWs nouth and "punani." Arruda
stated that when he put his penis in the CNs nouth, "[s]he
didn't like it" so he stopped.

Arruda described three specific incidents of sexual
assault that he had commtted against the CW (1) inserting his
finger in her "punani" when she was taking a shower; (2)
inserting his penis in her nouth in a bedroom and (3) inserting
his penis in her "punani" in her bedroom Wth respect to the
shower incident, Arruda stated that while the CWwas taking a
shower, he hel ped her shanpoo her hair and he "just played with
her punani that's it." 1In describing where he had placed his
finger, Arruda stated:

Q And the finger one about how .

A Only right there, was just right by her clitoris and
stuff, right there.

Q Did she say anything to you while all this was
happeni ng?

A No, | nmean she just was standing there.

Arruda further described the shower incident as foll ows:

Q Just so that | have it clear, the first time was when
she was taking a shower.

A Yes, you know, | just put ny finger here

Q It was -- 'cause she was -- she had her hair soaped
and then .

A And then | was holding her hair and then

5The quoted material in this section is taken fromthe transcript of the
second interview.

7During his interview, Arruda used the slang words "punani" to refer to
femal e genitalia and "boto" to refer to penis.

10
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Q Just got a little aroused by it.

A Yeah.

Q And t hen, okay.

A I just (inaudible).

Q Okay, that was real quick then?

A Yeah.

Q Okay, and it didn't go inside, right, you said-
A No.

Q - was just on the outside

A No, no, no.

Wth respect to incident in the bedroom during which he
inserted his penis in the CWs nouth, Arruda stated that the CW
was staring at his penis through his clothes, he was standi ng up,

he renoved his shorts, and then "she put her -- ny [penis] in her
mouth and that was it." Arruda el aborat ed:
Q Okay, and then she didn't |like the taste. MWhat did --

what did she say?

A She said, yuck (phonetic), and then that was it.

Wth respect to the incident in the bedroom during
whi ch he inserted his penis into the CWs "punani," Arruda stated
that while the CWwas in her bedroom changi ng her clothes, he
took off his shorts, and he put his penis in the CWs "punani"
while she was |lying on the bed facing him

During his first interview with Detective Nakasone,
Arruda rel ated that he was inpotent, had erectile disfunction,
and could not get an erection. Detective Nakasone asked Arruda
about his ability to ejaculate during the sexual assaults:

Q I know you have erectile dysfunction, but any of these
times that | don't know -- | don't know too nmuch about
E D, but were you able to -- were you able to

ej acul ate?

A I nmean, really, I mean | couldn't -- | -- maybe had
some come out maybe, but other than that, | really
couldn't ejaculate, | nmean .

Q Excuse me, like |I said, | don't know anything about E
D, so

11
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A I mean | would play -- play -- play, get some feeling
and then only maybe whatever was inside

Just wet -- little bit wet?
Yeah.

Q And then how far when you're . . . How . . . | know
you showed on your finger, but, so if you -- if, let's
say this was the -- this was the -- the lips of the
vagi na, |like how, can you show me how .

A Just like right there.

Q Okay.

A It didn't --

Q Didn't go all the way.

A -- didn't get anything, it didn't go through, it was
just right there.

Q And that was with the penis, right?

A Yes.

Arruda denied the CWs allegation that he had inserted
his penis into her anal opening. During the interview, Arruda
admtted that he had lied to his wife about the sexual assaults,
stated that he was willing to seek help, and expressed renorse
for his actions:

A And ny wife asked me and | didn't tell her I lied to
her . I -- 1 knowit's going to break her heart and
make her feel shame. And she's going to be
(i naudible).

Nobody knows about it.

Everybody knows about the situation. Everybody knows
what happened

Q But tell nme honestly, you willing to -- you willing to
see sonme kind -- get sonme kind of help for this?

A Yes, yes.
I know you, just fromtalking to you, | know.

Yes. (sobbing)

Then you are willing to -- to get help?
Yes, yes. O©Oh God.

Q I's there anything el se you want to add?

12
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A (No audi bl e response.)

Q And this is only the three times, right?

A. Yes.

Q And when -- when this is all happening it's not |ike
you're videotaping her, right?

A No, | nmean it just happened -- it just something that
happened. And | regret it now.

D

I n arguing his suppression notion, Arruda conceded that
he was not challenging the adm ssibility of his first recorded
interview with Detective Nakasone. However, relying on State v.
Eli, 126 Hawai ‘i 510 (2012), Arruda argued that his statenments to
Det ective Doole and his second recorded interview with Detective
Nakasone shoul d be suppressed. The Fam |y Court distinguished
Eli, rejected Arruda's argunents, and denied his suppression
notion. The case proceeded to trial.

L.
A

At trial, the CW who was then ten years old, testified
that she was subjected to sexual abuse by Arruda while she was
bet ween the ages of six and eight years old. The CWtestified
that Arruda "put his private into ny punani."® This happened at
their hone while Arruda’'s wife was at work and the CWs brother
and Arruda's son were not there. Arruda was in the bathroomwth
the CWand told her to lay on the floor. Arruda then "put his
private into . . . [the CWs] punani.” It felt "[s]ore,"” and
Arruda's "private" was "[h]lard.” "Wiite stuff” cane out of
Arruda's "private" and went onto the floor and the CWs body.

The CWw ped off the "white stuff” from her body. This happened
“"[more than one tine."

8The prosecutor asked the CWif she had another word that she used for
"punani " and the CWresponded, "[p]rivate." The prosecutor also showed the CW
a diagram of a girl and asked her to color in the area she was calling the
"punani ." The CWcolored in the genital area of the girl on the diagram The
prosecutor also showed the CWa diagram of a man and asked her to color in the
area the CWwas calling "his private." The CWcolored in the penis of the man
on the diagram

13
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Also in the bathroom Arruda would tell the CWto | ean
over the bathtub and he would put his "private" into her "[w here
t he doo-doo conmes out." The CWcalled that part of her body her
"butt hole.” It was "[s]ore" when Arruda put his "private" into
the CWs "butt hole,” and it nmade her cry. Arruda did this to
her on nore than one occasi on.

Arruda told the CW"to suck his private . . . like a
lollipop." The CWdid not want to do that, but she obeyed Arruda
because she was afraid of himand because he "woul d give [her]
lickens" if she refused. Arruda told the CWto sit on her knees
and to suck his "private" while he sat on the toilet. Arruda put
his penis in the CWs nouth and "[w] hite stuff” canme out in her
mout h and al so dripped on the ground. The CWspit it out in the
sink and washed her nouth. This happened nore than once.

Arruda told the CWto hold and rub his "private," which
he referred to as his "dick,”" with her hand. The CWtold Arruda
that she did not want to do these things, but he did not listen
to her, and she conplied with Arruda's instructions. Arruda also
put his finger inside the CWs "punani" and "[h]e rubbed it up

and down." The CWdescri bed how this nmade her feel as
"[h]jurtful.”™ There were tines in which Arruda put lotion on the
CW's "punani" before putting his "private" or finger inside. 1In

addition to sexually assaulting the CWin the bathroom Arruda
al so sexual ly assaulted her in his bedroom the kids' bedroom
the livingroom and the kitchen.
B

The CW's brother, who was el even years old at the tine
of trial, testified that he would see Arruda and the CWgo into
t he bathroom and the door would be closed. The CWs brother
woul d hear his sister screaming and Arruda telling her to be
quiet. The CWs brother heard these things while doing chores
out si de, picking up rubbish near the bathroom The CWtold him
t hat she screaned because Arruda "raped her." The CWs brother
heard the CWscreaming in the bathroom"a lot," and he did not
know what to do. At sone point, the CWs brother told his

14
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teacher and his friends. After he and the CWwere initially
renmoved from Arruda' s residence, they were allowed to return
home. At that tinme, Arruda's wife told the CWs brother that
"[t]here's not going to be any Hall oween or Christmas until

[ Arruda] cones back." Arruda's wife also told the CWto tell the
prosecutors that what the CWsaid about Arruda raping her was a
lie.

Det ecti ve Nakasone subsequently | earned about the
statenents nmade by Arruda's wife to the CWand her brother, and
they were again renoved from Arruda' s residence and placed in
foster care.

Bot h Detective Nakasone and Detective Doole testified
at trial. The Famly Court precluded any nmention of Arruda's
pol ygraph exam nation but otherw se permtted Detective Nakasone
and Detective Doole to testify about the statenments that Arruda
had made to them?® The Family Court admtted into evidence the
DVD of Arruda's first interview with Detective Nakasone and the
audi o recording of Arruda's second interview with Detective
Nakasone, which were redacted to renove the references to the
pol ygraph exam nation. The redacted DVD and audi o recordi ng of
Det ecti ve Nakasone's interviews with Arruda were played for the
jury at trial. The Famly Court also admtted into evidence the
drawi ngs prepared during the interviews with the detectives on
whi ch Arruda had marked how far he had inserted his penis and
finger into the CWs genital opening and his penis into the CWs
mouth. Aside fromthe references to the pol ygraph exam nati on,
the evidence presented at trial regarding Arruda's statenents to
Det ecti ve Nakasone and Detective Doole and Arruda' s marki ngs on
the draw ngs prepared during the interviews with the detectives

Det ective Doole testified that Arruda admitted that the CWhad told the
truth about Arruda inserting his penis into the CWs genital opening and her
nmout h and about Arruda's finger being inside the CWs genital opening.

Det ective Doole also testified that Arruda had marked on a drawi ng of a hand
and penis how far Arruda had inserted his finger into the CWs genital opening
and his penis into the CWs genital opening and mout h.

15
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was basically the sanme as the previously di scussed evi dence
presented at the suppression hearing.?'®

Dr. Stanton Mchels, MD., a pediatrician who worked
wi th the Sexual Abuse Treatnent Center, exam ned the CWafter the
al | egati ons of sexual abuse cane to light. Dr. Mchels did not
attenpt to collect DNA fromthe CWbecause the CWsaid that she
had bat hed and gone sw mm ng, and because of the anmount of tine
that had passed, since the last time the CWsaid that Arruda had
sexual | y abused her, which nmade it unlikely that any evidence
woul d have been preserved.!* Dr. Mchels' exam nation of the
CWs genitalia and anus showed "no physical findings," which Dr.
M chel s opi ned was consistent with the CWs report of sexual
penetration and al so consistent wwth "no penetration.”

C.

Arruda testified in his owm defense at trial. Arruda
testified that he has erectile disfunction and cannot get an
erection or ejaculate. He stated that he did not seek nedi cal
help for his condition because he was enbarrassed. Arruda
mai nt ai ned that he confessed to Detective Doole and Detective
Nakasone because Detective Nakasone told himthat if he told the
truth and admtted the allegations, he could go hone. According
to Arruda, Detective Nakasone nade this statement while taking
Arruda to see Detective Doole.' Arruda specifically denied ever
putting his penis in the CNs nouth, putting his penis in the

CWs "punani," putting his penis in the CWs anus, putting his
finger in the CWs "punani," and putting the CWs hand on his
peni s.

W t h respect to Arruda's use of slang words while Detective Nakasone
was interviewing him Detective Nakasone testified that based on his
experience as a sex crinmes detective, "punani" refers to female genitalia and
"boto" refers to male genitalia or the penis. During his testimny, Detective
Nakasone al so referred to Arruda's use of "punani" as synonymous with
"vagina."

Ypr. M chels also stated that obtaini ng a sanple would cause physical
di sconfort and he did not want to further traumatize the CW

2Det ective Nakasone deni ed maki ng a statenent of this nature when he
testified at trial.
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| V.

The jury found Arruda guilty as charged on all counts.
Arruda was sentenced to concurrent terns of inprisonnent on al
counts, resulting in his being sentenced to twenty years of
incarceration. The Famly Court entered its Judgnent on Apri
17, 2013.

DI SCUSSI ON
l.
A

Arruda argues that the Famly Court erred in denying
his notion to suppress his confession to Detective Doole and his
confession to Detective Nakasone during their second recorded
interview. Arruda does not dispute that he was properly advised
of, and validly waived, his Mranda rights in his first recorded
interview with Detective Nakasone. Arruda, however, clains that
Det ecti ve Nakasone's first interrogation had ceased by the tine
Det ecti ve Nakasone cane to Arruda's cell block the foll ow ng day
to escort himto Detective Doole for the pol ygraph exam nation
Arruda argues that the police were required to re-Mrandi ze him
bef ore Detective Nakasone asked hi m whether he was still wlling
to take the polygraph test (while escorting himto the pol ygraph
room) and before Detective Doole presented himw th the Pol ygraph
Wai ver Form Arruda contends that the police's failure to do so
requires that his statenents to Detective Doole and his second
recorded interview with Detective Nakasone be suppressed. W
di sagr ee.

We concl ude that asking Arruda whether he still wanted
to take the polygraph test and nenorializing his consent to take
the test by obtaining his signature on the Pol ygraph Waiver Form
did not constitute interrogation for purposes of Mranda. See
State v. Naititi, 104 Hawai ‘i 224, 87 P.3d 893 (2004); State v.
Ri ppe, 119 Hawai ‘i 15, 193 P.3d 1215 (App. 2008). Accordingly,
the police were not required to re-Mrandi ze Arruda before asking
whet her he still wanted to take the polygraph test and obtaining
his witten consent to take the test.
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In Naititi, before providing Mranda warnings to
Naititi, who had been arrested on sexual assault charges,

Detective Lavarias asked Naititi "if he wanted to make a
statenment to ne today." |1d. at 229, 87 P.3d at 898.% \Wen
Naititi responded, "I'msorry. I'"'msorry." Detective Lavarias
asked Naititi if he wanted an attorney at that tinme. [|d.
Naititi replied, "I"'msorry . . . . | only touched her vagina."
| d.

The Hawai ‘i Suprene Court held that Detective
Lavarias's questions did not constitute interrogation and that
Naititi's statenents were not the product of interrogation as
envi sioned by Mranda. 1d. at 235, 237, 87 P.3d at 904, 906
The suprene court stated:

Detective Lavarias asked Naititi whether he wi shed to make a
statement and be afforded the assistance of an attorney. By
no stretch of the imagination could these prelimnary
"yes-or-no" guestions be construed as the type that

Det ective Lavarias "should have known were reasonably likely
to elicit an incrimnating response” from Naititi. See
[State v.] Ketchum 97 Hawai‘ [107,] 121, 34 P.3d [1006,]

1020 [2001]; [State v.] Ikaika, 67 Haw. [563,] 567, 698 P.2d
[281,] 284 [1985].

Id. at 237, 87 P.3d at 906 (enphasis added; ellipsis points
omtted). The supreme court vacated the trial court's ruling
whi ch had suppressed Naititi statements, in part, on Mranda
grounds. |d. at 238, 87 P.3d at 907.

Here, as in Naititi, asking Arruda whether he stil
wanted to take the polygraph test and whet her he woul d
menorialize his consent to take the test by signing the Polygraph
Wai ver Form did not constitute interrogation for Mranda
purposes. "By no stretch of the imgination" were such
prelimnary "yes-or-no" questions the type of questions that
Det ecti ve Nakasone or Detective Dool e "should have known were
reasonably likely to elicit an incrimnating response” from
Arruda. See Id. at 237, 87 P.3d at 906; Rippe, 119 Hawai ‘i at

BNaititi was deaf and mute, and the questions posed by Detective
Lavarias and the answers given by Naititi were made through an interpreter.
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22-24, 193 P.3d at 1222-24 (joining the vast majority of courts
in holding that a request for consent to search does not
constitute interrogation for Mranda purposes). |ndeed, Arruda
did not make any incrimnating statenents in response to the
prelimnary questions asked by Detective Nakasone and Detective
Dool e, which Arruda clains violated Mranda. Mreover, Detective
Dool e re-Mrandi zed Arruda and obtained his waiver of rights

bef ore asking any questions in the in-test and post-test phases
of the polygraph exam nation and before Arruda confessed to
Detective Doole. Detective Nakasone gave Arruda a third set of

M randa war ni ngs and obtained his waiver of rights at the

begi nning part of their second recorded interview. Under these
ci rcunst ances, we conclude that Arruda's statenents to Detective
Dool e and the statenents he made during the second recorded
interview with Detective Nakasone were properly obtai ned and were
not obtained in violation of Mranda.

B.
Arruda relies on Eli in support of his argunent.
However, we conclude that Eli is distinguishable and does not
control our decision in this case.
In Eli, before advising Eli of his Mranda rights, a

detective told Eli that he was under arrest for assaulting his
daughter (who was in the hospital), and then "'asked [Eli] if he
wanted to give a statenent,' as it was 'his chance to give his

4Because we conclude that the actions of Detective Nakasone and
Det ective Dool e chall enged by Arruda did not constitute interrogation, we need
not deci de whether the M randa warnings provided by Detective Nakasone in
connection with his first interview had become stale by the tinme Detective
Nakasone retrieved Arruda fromthe cell block the foll owing day and escorted
Arruda to the polygraph exam nation. W sinply note that the approxi mately
ni net een-hour time span between Detective Nakasone's original Mranda warnings
and his retrieving Arruda fromthe cell block and escorting Arruda to the
pol ygraph exam nation did not necessarily render the original Mranda warnings
stale. See State v. Kong, 77 Hawai i 264, 269, 883 P.2d 686, 691 (App. 1994)
(citing authority that renewed M randa warnings are not required when a prior
adequate warning was given "within a reasonably contenmporaneous period of
time" and that the passage of several days could be acceptable under some
circumstances); United State v. Pruden, 398 F.3d 241, 246-47 (3d Cir. 2005)
(concluding that an estimted twenty-hour time | apse did not render prior
M randa warni ngs stale).
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side of the story.'" Eli, 126 Hawai ‘i at 522, 273 P.3d at 1208
(brackets omtted). By doing so, the detective inplied that the
other side of the story supported Eli's arrest for assault and
thereby invited Eli to respond to that other side. [1d. Under
t hese circunstances, the suprenme court held that the detective's
actions in inviting Eli to tell his side of the story and
obtaining Eli's commtnent to give a statenent before informng
Eli of his rights violated Mranda and rendered invalid Eli"'s
subsequent waiver of his Mranda rights. 1d. at 522-23, 126
Hawai ‘i at 1208-009.

We agree with the Famly Court that Eli is
di sti ngui shabl e because the police in this case did not seek or
obtain Arruda's commtnent to take the pol ygraph exam nation
bef ore advising himof his Mranda rights.? Arruda agreed to
take a pol ygraph exam nation during the mddle of his first
interview with Detective Nakasone after Arruda had been advi sed
of and waived his Mranda rights, and Arruda confirnmed his
wi |l lingness to take the pol ygraph test at the end of the first
interview. Accordingly, a key basis for the suprene court's
decision in Eli -- the failure of the police to informEli of his
M randa rights before inducing himto commt to telling his side
of the story -- is absent fromthis case. For this reason, Eli
IS 1 napposite.

In addition, Eli did not overrule Naititi. As
previ ously discussed, asking Arruda whether he still wanted to
take the pol ygraph test and obtaining his witten consent to take
the test involved yes-or-no type questions that were not
reasonably likely to elicit an incrimnating response and thus
did not constitute interrogation. Unlike in Eli, the actions of
the police in seeking to reconfirmand nenorialize Arruda' s prior

B¥n denying Arruda's notion to suppress evidence, the Fam |y Court
concluded that: "There is no violation of State v. Eli, 126 Haw. 510 (2012).

Eli, supra, is distinguishable as Detective Brandon Nakasone did not seek
Def endant Arruda's comm tment to take the polygraph exam nation until after

the first set of M randa warnings were given.
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consent to take the pol ygraph exam nation did not involve
invitations and entreaties to tell his side of the story. W
conclude that Naititi, and not Eli, is the relevant precedent for
this case.

.

Arruda contends that the Famly Court erred in denying
his notion for a mstrial after the CWs therapi st was observed
in the gallery attenpting to catch the CWs attention with a
stuffed ani mal and appeared to be nouthing words. The Famly
Court, with Arruda's concurrence, excused Juror F who believed he
had wi tnessed the therapist's actions and indicated he could no
| onger be fair and inpartial. At trial, Arruda noved for a
m strial on the sole ground that the Famly Court's actions in
excusing Juror F would cause the remaining jurors to specul ate
about the reason Juror F was excused, which may influence the
jury in some unknown manner. However, on appeal, Arruda raises a
conpletely different ground, one that he did not argue at trial,
in contending that the Famly Court erred in failing to grant a
mstrial. On appeal, Arruda argues that the Fam |y Court should
have granted a mstrial because the therapist's actions could
have influenced and tainted the CWs testinony.

We concl ude that Arruda waived this argunment by failing
toraise it in the Famly Court. Arruda had the opportunity to
address any prejudice resulting fromthe therapist's actions
during the trial. Having failed to pursue or take advantage of
such opportunities at trial, Arruda is not entitled to relief on
t he new cl aimhe rai ses on appeal .

A

The factual background for Arruda's mstrial nmotion is
as follows.

Shortly after defense counsel began his cross-
exam nation of the CW the Fam |y Court abruptly stopped the
proceedi ngs, held a short bench conference, and called a recess
because it had just observed a person in the gallery pull out and
brandish a stuffed animal. After the Famly Court excused the
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jury for lunch, the Fam |y Court questioned the person who
di scl osed that her nane was Natalia Lopez (Lopez) and that she

was the CWs therapist with Catholic Charities Hawaii. Wen
asked why she had been brandi shing a stuffed animal, Lopez
replied, "Confort." The Famly Court told Lopez to step outside
the courtroom The Famly Court informed counsel: "All right.
Counsel did not see it, but | sawit. She brought it out, she
was waiving it in an attenpt to showit to the wtness. It

| asted about 30 seconds, | believe. It was fairly brief." The

Fam |y Court banned Lopez fromthe proceedi ngs, infornmed counsel
that it planned to individually voir dire the jurors to see if
any of them saw what happened, and then recessed for |unch.

When the proceedings resuned after |lunch, the Fam |y
Court made the following statenents on the record concerning the
i nci dent:

Pl ease be seated. Let the record reflect the presence
of counsel and the defendant without the jury. All right.
I want to put on record exactly what | saw before |I begin
speaking to the jurors 'cause |I'min the funny position of
being the only eyewitness to this, it seens.

The woman, | forget her name now, at issue though was
sitting in the second row on the right side of the courtroom
as | look out at the gallery. So | guess that would be the
left side | ooking at me. She was sitting right next to the
aisle. And she was there for nost, if not all, of the
wi tness's testinony.

About no | onger than a m nute before | stopped the
proceedi ngs, | saw her pull out of -- either she had it next
to her or she pulled it out of a bag. |'mnot sure. But
didn't see it prior to that and then | sawit. And | wasn't
even sure what it was at first except that it was very
colorful. And at first she sort of just held it in her |ap.
And then shortly thereafter she held it in one hand and was
extending it into the aisle in what seemed to me an obvi ous
attempt to catch the attention of the witness. And at that
time | also saw clearly that it was some kind of stuffed
animal . And that's when | stopped the proceedings. So
that's the record as far as what | saw. All right?

The Fam |y Court conducted an individual voir dire of
each juror. Most of the jurors stated that they either did not
| ook out into the gallery during the CWs testinony or, if they
did, they did not notice anything unusual or noteworthy. The
Fam ly Court instructed each juror not to speculate on or think
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about the questions asked or discuss themwth their fell ow
jurors.

Four jurors observed the incident to varying degrees.
Juror R stated that he | ooked into the gallery because the CW
appeared to be | ooking at soneone in the gallery, but did not see
anything in the gallery.

Juror V stated that when the Fam |y Court stopped the
proceedi ngs, he |looked into the gallery and believed that he saw
a wonman briefly take out a piece of cloth or fabric, "like a
little flag or sonmething.” Juror V stated that the incident did
not raise any thoughts in his mnd and did not affect his ability
to be a fair and inpartial juror.

Juror K stated that when the Fam |y Court stopped the
proceedi ngs, he looked in the gallery and saw soneone hol ding a
doll or a stuffed animal. Juror K speculated that this person
was trying to get the CWs attention and "show ng sonme ki nd of
support for the little girl." Juror K stated that he believed
that the person's actions were foolish and were not part of the
normal decorum of a courtroom Juror K further stated that his
observations woul d have no bearing on his job as a juror in
eval uating the CWs credibility and that he had no doubt he could
remain a fair and inpartial juror in the case.

Juror F informed the Famly Court that "[r]ight before
when [the Famly Court] called everybody up front," he | ooked out
into the gallery. This was "pretty nuch" the only tinme he
observed the gallery during the CWs testinony. Juror F stated
that "just on a fast glance" he saw a lady sitting near the
aisle, "[I]ike kind of talking Iike, but silently. . . . Like
ki nd of coaching or sonething, | guess. | don't know " Although
Juror F was not sure because his observations were based on a
fast glance "on the side of [his] eyesight," he thought the |ady
was nout hing words to the CW?'® He did not see anything in the

8 ater, Juror F stated that he noticed the person in the gallery
mout hing words after the Family Court called counsel to the bench and did not
(continued. . .)
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| ady' s hands. Based on his observations, Juror F thought that
"maybe" the person could have been coaching the witness on "the
yes or no questions,” but was "not really sure.” He stated that
he had doubts about the CWs answers on the yes-no questions and
that he "probably" may not be fair and inpartial.

When it conpleted voir dire, the Famly Court noted
that Juror F's statenents had "refreshed ny recollection that in
fact [Lopez] was nouthing words also . . . when | was watching
her. She had that thing in her hand and she was nout hi ng words."
The Fam |y Court advised the parties that Juror F woul d be
excused. The State noved to excuse Juror K, and Arruda objected.

Arruda nmoved for a mstrial on the ground that the
removal of Juror F would cause the remaining jurors to specul ate
about the reason Juror F was excused, which may influence the
jury in sone unknown manner. Arruda stated the basis for his
m strial notion as foll ows:

[ Def ense counsel ]: I"'mnoving for a mstrial at this
poi nt based on what has happened. I know t hat Your Honor
has --

THE COURT: Again, flesh that our for me. \Why do
have to mstry the case?

[ Def ense counsel ]: I know t hat Your Honor has voir
di red each of the jurors, but to the extent that [Juror F
is] going to be gone and they all have an idea something
transpired, they don't know what, they've been told not to
specul ate about it, but they're going to see a juror's now
gone. And | don't know what type of influence that's going
to have in their mnds. They are at |east aware something
occurred. Most of them didn't see anything, so they're not

goi ng to know what . But they're aware that something nust
have transpired, something suspicious happened, and now one
of the jurors is out. And | think it does call into

question the credibility of the process itself.

The Fam |y Court denied Arruda's notion for a mstrial, ruling
that it did not believe that a mstrial was "anywhere renotely
necessary." The Family Court also denied the State's notion to
excuse Juror K, and it noted that an alternate juror would be

%(, .. continued)
notice anything before the Famly Court called counsel to the bench
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seated in place of Juror F. The Famly Court asked both parties
whet her they wanted to nmake any other record or request regarding
its rulings, and both parties said no.

When it recalled the jury, and before resum ng the
trial, the Famly Court made the foll ow ng announcenent:

And one more time, |adies and gentl enmen. Let me tel
you don't speculate as to why [Juror F] is not going to be
with us any | onger. It doesn't concern you and it's not a

matter that you should specul ate about or that should play
any role in your consideration of this case. All right?

The trial then proceeded with defense counsel continuing his
cross-exam nati on of the CW
B

On appeal, Arruda contends that the Famly Court "erred
in denying [his] notion for mstrial because the unknowabl e
extent to which [the CWs] testinony had been influenced by her
t herapi st nouthing words to her during her testinony irreparably
tainted her entire testinony[.]" (Formatting altered.) Arruda
did not raise this argunent as a basis for his notion for a
mstrial in the Famly Court. W conclude that Arruda wai ved
this argunent by failing to present it to the Famly Court. See
State v. Hoglund, 71 Haw. 147, 150, 785 P.2d 1311, 1313 (1990)
("Generally, the failure to properly raise an issue at the trial
| evel precludes a party fromraising that issue on appeal.");
State v. Ildefonso, 72 Haw. 573, 584, 827 P.2d 648, 655 (1992)
("Qur review of the record reveals that [the defendant] did not
raise this argunment at trial, and thus it is deemed to have been
wai ved."); State v. Mses, 102 Hawai ‘i 449, 456, 77 P.3d 940, 947
(2003) ("As a general rule, if a party does not raise an argunent
at trial, that argument will be deenmed to have been wai ved on
appeal [.]"); State v. Matias, 57 Haw. 96, 101, 550 P.2d 900, 904

"As noted, at trial, the sole argument that Arruda raised in support of
his notion for a mstrial was that the Famly Court's actions in excusing
Juror F would cause the remaining jurors to specul ate about the reason Juror F
was excused and thereby influence the jury in some unknown manner. Arruda has
apparently abandoned his trial argument, and he does not contend on appea
that the Famly Court erred in rejecting his trial argument in denying his
motion for a mstrial.
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(1976) ("[T]here can be no doubt that the making of an objection
upon a specific ground is a waiver of all other objections.”
(internal quotation marks and citation omtted)).

Qur conclusion that Arruda waived his new argunent is
particul arly appropriate under the circunstances of this case.
The record indicates that the therapist's actions in brandishing
a stuffed animal to attract the CWs attention and apparently
nmout hi ng words were very brief and quickly stopped by the Fam |y
Court. The Famly Court stated that it saw the therapist pul
out the stuffed animal "[a]bout no | onger than a m nute" before
it stopped the proceedings and that the period of tine during
which it observed the therapist waiving the stuffed animal in an
attenpt to showit to the CWwas brief, lasting about thirty
seconds. Juror F stated that "[r]ight before" the Famly Court
st opped the proceedi ngs, he | ooked out into the gallery and, at a
fast glance, saw a | ady appear to be nouthing words, which | ed
Juror F to think that maybe the | ady coul d have been coaching the
CWon yes or no questions. Although defense counsel's cross-
exam nation, which had just begun, consisted primarily of | eading
yes or no questions, the CWs direct exam nation, and in
particul ar her description of the sexual assaults, required the
CWto provide details that went beyond answering yes or no to the
gquestions posed. Thus, the record does not indicate that the
therapist's actions had any ability to influence the CWs
testinmony in any neani ngful manner.

In addition, although Arruda contends that a m strial
was required because of the "unknowable extent"” to which the CWs
testi nony had been influenced by the therapist's actions, Arruda
made no attenpt at trial to determ ne whether the therapist's
actions had any influence on the CWs testinony or to address any
all eged prejudice resulting fromthe therapist's actions. |If
Arruda believed that the therapist had inproperly influenced the
CWs testinmony, he could have asked the Fam |y Court to permt
himto interview the therapist to explore this issue. He then
could have called the therapist as a witness if he believed the
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t herapi st's testinony woul d have been hel pful. Arruda could have
cross-exam ned the CWon whet her the therapist had "coached" the
CWor about what influence, if any, the therapist's actions had
on the CWs testinmony. He also could have sought other neans of
i ntroduci ng evidence of the therapist's actions if he believed it
woul d advance his defense. |Instead, Arruda did not pursue any of
these actions but rather attenpts to rely on the "unknowabl e
extent" to which the therapist's actions m ght have influenced
the CWs testinony. W conclude, under the circunstances
presented, that Arruda is not entitled to relief on his newy
rai sed argunent.®
[T,

At trial, Arruda objected when the State asked the
Fam |y Court to instruct the jury on the | esser-included of fense
of third-degree sexual assault with respect to Counts 2 and 4.1'°
Def ense counsel represented to the Famly Court that he did not
see a basis for the |l esser-included offense instruction on these
counts, stating: "I don't see it. | don't[,]" and he responded
"Yes" when the Famly Court asked if he objected to such an
instruction. Nevertheless, on appeal, Arruda contends that the
Fam |y Court erred in failing to instruct the jury on the | esser-
i ncl uded of fense of third-degree sexual assault with respect to
Counts 2 and 4.

We concl ude that assum ng arguendo that the Fam |y
Court erred in failing to give a | esser-included offense

Barruda's contention that the Fam |y Court erred in excusing Juror F
because he had relevant information on which to evaluate the CWs testinony is
wi thout merit. Arruda agreed with the Fam |y Court's decision to excuse Juror
F. When the Famly Court asked counsel whether they had any problem with
di scharging Juror F, Arruda's counsel responded, "Based on his testimony, it

has to happen." Moreover, Juror F's observations of the therapist's actions
while the therapist was in the gallery were not part of the evidence admtted
at trial. It was not an abuse of discretion for the Famly Court to determ ne

that Juror F and the other jurors should limt their consideration to the
evi dence presented at trial

¥The prosecutor stated that there was a basis in Arruda's statenments in
his second recorded interview with Detective Nakasone for an instruction on
the |l esser-included offense of third-degree sexual assault with respect to
Counts 2 and 4.
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instruction on Counts 2 and 4, any such error was harm ess beyond
a reasonabl e doubt and did not contribute to Arruda's
convictions. Although the tests for giving a | esser-included
of fense instruction and harnml ess error are simlar, they are not
the same. The test for giving a | esser-included of fense
instruction focuses on whether under "any view of the
evidence[,]" there is a rational basis for the jury to acquit on
t he charged of fense and convict on the | esser-included of fense.
State v. Flores, 131 Hawai ‘i 43, 53, 314 P.3d 120, 130 (2013).
On the other hand, the harm ess error test focuses on the effect
of the error in light of the entire proceedings and the record as
a whole in determ ning whether there is a reasonable possibility
that the error in omtting the | esser-included of fense
instruction may have contributed to the conviction. State v.
Rapoza, 95 Hawai ‘i 321, 326, 22 P.3d 968, 973 (2001).

In Flores, the Hawai ‘i Suprene Court overrul ed the
portion of State v. Haanio, 94 Hawai ‘i 405, 16 P.3d 246 (2001),
that had previously held that an error in failing to instruct on
a |l esser-included of fense was al ways harm ess error when the jury
convicted of the charged offense. Flores, 131 Hawai ‘i at 44, 314
P.3d at 121. W assune that the suprene court woul d have spoken
with greater clarity if it intended to change the |aw from an
error in failing to instruct on a | esser-included of fense al ways
bei ng harm ess error to always being harnful error that requires
the conviction to be vacated. ?°

2% note that in Flores, the supreme court concluded that "[t]he
failure to instruct the jury on a lesser included offense for which the
evidence provides a rational basis warrants vacation of [Flores's]
conviction." Fl ores, 131 Hawai ‘i at 58, 314 P.3d at 135. However, nore
recently, in State v. Kaeo, 132 Hawai ‘i 451, 460-61, 323 P.3d 95, 104-05
(2014), the suprenme court stated

Pursuant to Flores, if assault in the first degree is a |esser
included offense of murder in the second degree, and there was a
rational basis in the evidence for acquitting [Kaeo] of nurder in
the second degree and convicting himof the included offense of
assault in the first degree, then the court's failure to instruct
on the included offense is subject to a harm ess beyond a
reasonabl e doubt standard.

(conti nued. ..)
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A

We conclude that viewing the Famly Court's all eged
error in the context of the entire proceedings and the record as
a whole, any error in failing to instruct on the |esser-included
of fense of third-degree sexual assault as to Counts 2 and 4 did
not contribute to Arruda's convictions.

Arruda was charged with first-degree sexual assault for
inserting his penis (Count 2) and inserting his finger (Count 4)
into the CWs genital opening. First-degree sexual assault
requi res "sexual penetration,” which is defined, in relevant
part, to nean:

Vagi nal intercourse, anal intercourse, fellatio, deviate
sexual intercourse, or any intrusion of any part of a
person's body or of any object into the genital or ana
openi ng of another person's body; it occurs upon any
penetration, however slight, but em ssion is not required
As used in this definition, "genital opening" includes the
anterior surface of the vulva or labia majoral.]

HRS § 707-700 (2014) (enphasis added). Third-degree sexual
assault requires "sexual contact,” which is defined, in rel evant

part, to nean "any touching, other than acts of 'sexual
penetration', of the sexual or other intimate parts of a person
not married to the actor, or of the sexual or other intimate
parts of the actor by the person[.]" [Id.

In this case, the evidence that Arruda had engaged in
"any penetration, however slight,” of the CWs genital opening
with his penis and finger as respectively charged in Counts 2 and
4 was strong and conpelling. The CWtestified that while in the
bat hroom with the door closed, Arruda "put his private into ny
punani”; that this felt "[s]ore"; that Arruda's "private" was
“[h]lard"; and that "[w hite stuff” came out of Arruda's "private"
and went onto the floor and the CWs body. To show what she
meant by "punani,” the CWcolored in the genital area of a
diagramof a girl. To show what she neant by "his private," the

20(. .. continued)
(Emphasi s added.) Kaeo indicates that standards for giving a lesser-included
offense instruction and for harm ess error are different.
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CWcolored in the penis of a diagramof a man. The CWtestified
that Arruda put his finger inside her "punani” and "[h]e rubbed
it up and down," which made her feel "[h]urtful."

The CWal so testified that Arruda put his "private"
into her "butt hole,” which nade her feel "[s]ore" and nade her
cry, that Arruda made her suck on his "private" "like a
lollipop,” and that "white stuff” came out, which she spit out in
the sink and then washed her nouth. The CWtestified that the
sexual assaults happened nultiple tinmes and occurred in the
bat hroom Arruda's bedroom the kids' bedroom the |ivingroom
and t he kitchen.

The CW's brother corroborated the CWs testinony. The
CWs brother testified that he would see Arruda and the CWgo
into the bathroom and the door would be closed. He heard his
sister screamng in the bathroomon many occasi ons, and he could
al so hear Arruda telling her to be quiet. The CWs brother
testified that the CWtold himthat Arruda "raped her."

In addition, Arruda's statenents and confessions to the
police provided powerful corroboration and confirnmation of the
CWs testinony. The jury saw the DVD of Arruda's first interview
with Detective Nakasone. Wiile Arruda did not explicitly admt
the sexual assaults during this interview, his reaction to
Det ecti ve Nakasone's statenents provided dramati c evidence of his
consci ousness of qguilt. In response to Detective Nakasone
telling Arruda that the investigation clearly showed that he had
sex with the CW Arruda covered his face with his hands, began
sobbi ng and crying, and repeatedly nobaned, "Ch God" and "Ch ny
God. "

Arruda also explicitly admtted the CWs allegations of
sexual assault and sexual penetration to Detective Doole and
separately to Detective Nakasone in the second recorded
interview Arruda confessed to Detective Doole that the CW had
told the truth about Arruda putting his penis inside the CWs
nmout h and genital opening, putting his finger inside the CWs
geni tal opening, and ejaculating in her presence. In his second
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recorded interview wth Detective Nakasone, Arruda described the
ci rcunst ances surroundi ng three separate acts of sexual
penetration: inserting his finger in the CWs genital opening in
the shower; inserting his penis in the CWs nmouth in a bedroom
and inserting his penis in the CWs genital opening in her
bedroom The State al so i ntroduced conpel ling evidence of
Arruda's sexual penetration through Arruda's own markings on
drawi ngs of a hand and penis made during his interviews with

Det ective Dool e and Detective Nakasone. Through these marKkings,
Arruda showed how far he admtted to inserting his penis into the
CWs genital opening and nouth and how far he admtted to
inserting his finger into the CWs genital opening.

In the face of this evidence, Arruda theory of defense
was not that he engaged in sexual contact short of penetration,
but rather Arruda strongly denied the CWs all egations of sexual
assault. H's theory was that the CWfabricated the allegations
because she was jeal ous of the greater attention that Arruda and
his wife were paying to the CWs brother and their son. Arruda
testified that his confessions to Detective Doole and Detective
Nakasone were false and that he fal sely confessed because he just
wanted to go hone. 1In his testinony, Arruda al so denied the
specific allegation of sexual assault set forth in each count of
the indictnent. After the close of the evidence, Arruda's
counsel represented to the Famly Court that he did not see any
basis in the evidence for a |l esser-included offense instruction
on Counts 2 and 4, and in closing argunent, defense counsel
argued that Arruda "never touched [the CAN in a sexual manner."

B.

Arruda's claimof instructional error is based on two
short excerpts fromhis second recorded interview with Detective
Nakasone. In the first excerpt, Arruda argues that he is saying
that his finger and penis were "right there,"” that is, not inside
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the CWs genital opening.? |In the second excerpt, Arruda
asserts that he is telling Detective Nakasone that his finger
"didn't go inside" the CWs genital opening.??

21The first excerpt referenced by Arruda contains the follow ng
statements:

Q And then how far when you're . . . How . . . | know you
showed on your finger, but, so if you -- if, let's say this
was the -- this was the -- the lips of the vagina, |ike how,

can you show nme how

A Just like right there.

Q Okay.

A It didn't --

Q Didn't go all the way.

A -- didn't get anything, it didn't go through, it was just
right there.

Q And that was with the penis, right?

A Yes.

Q And the finger one about how .

A Only right there, was just right by her clitoris and stuff,

right there.

22The second excerpt referenced by Arruda contains the follow ng
statements:

Q Just so that | have it clear, the first time was when she
was taking a shower.

A Yes, you know, | just put ny finger here.

Q It was -- 'cause she was -- she had her hair soaped and then
A And then | was holding her hair and then .

Q Just got a little aroused by it.

A Yeah.

Q And t hen, okay.

A I just (inaudible).

Q Okay, that was real quick then?

(conti nued. ..
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We conclude that these two brief excerpts pale in
conparison to the strong and conpel ling evidence of penetration
presented at trial. Gven the powerful evidence of Arruda's
guilt, including his separate confessions to two HPD detectives,
his recorded interviews, and his own markings on draw ngs show ng
the extent to which his penis and finger penetrated the CWs
geni tal opening, and the nature of Arruda' s defense, we concl ude
that any error in the Famly Court's failure to give a | esser-

i ncluded of fense instruction with respect to Counts 2 and 4 was
harm ess beyond a reasonabl e doubt. There is no reasonable
possibility that any error by the Famly Court in failing to give
a | esser-included offense instruction on third-degree sexual
assault may have contributed to Arruda's convictions on these
counts.

CONCLUSI ON

For the foregoing reasons, we affirmthe Famly Court's
Judgnent .

DATED: Honol ul u, Hawai ‘i, May 4, 2016.

On the briefs:

Phyllis J. Hi ronaka Chi ef Judge
Deputy Public Defender
f or Def endant - Appel | ant

Brian R Vincent Associ at e Judge
Deputy Prosecuting Attorney
Cty and County of Honol ul u
for Plaintiff-Appellee
Associ at e Judge

22(,..continued)

A Yeah.

Q Okay, and it didn't go inside, right, you said --
A No.

Q - was just on the outside

A No, no, no.

Al t hough Arruda is repeatedly saying "no" at the end of this passage, it
appears upon listening to the recording that he is agreeing with Detective
Nakasone's statement that "it didn't go inside[.]"
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