NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

CAAP- 12- 0000588
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,
V.
SCOTT YANG Def endant - Appel | ant.

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR NO. 10- 1- 0899)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakamura, C.J., and Fujise and Reifurth, JJ.)

Plaintiff-Appellee State of Hawai ‘i (State) charged
Def endant - Appel | ant Scott Yang (Yang) with first-degree
terroristic threatening with the use of a sem -automatic firearm
(Counts 1 through 4) and abuse of a famly or househol d nenber
(Counts 5 through 8). The conplaining witness (CW for each
count was Yang's wife. After a jury trial, the jury found Yang
guilty of Counts 6 and 8 and acquitted him of the remaining
counts. The Circuit Court of the First Grcuit (Crcuit Court)?
sentenced Yang to concurrent two-year terns of probation on
Counts 6 and 8, subject to the special condition that he serve

The Honorable M chael D. WI son presided.
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sixty days in jail. The Crcuit Court entered its Judgnent on
May 21, 2012.

On appeal, Yang contends that the Crcuit Court erred
in: (1) instructing the jury on self-defense and the defense of
others with respect to Count 6; and (2) denying his notion to
dismss, refusing to give a tine-specific elenents instruction,
and denying his notion for judgnment of acquittal with respect to
Count 8, when there was a variance between the tine set forth in
the State's response to Yang's notice of alibi and the CWs trial
testinmony. We affirm

l.

W resolve the issues raised by Yang on appeal as
fol |l ows:

1. Contrary to Yang's contention, the Crcuit Court
did not err in instructing the jury, with respect to Count 6,
that the justifications of self-defense and the defense of others
were not available if Yang was reckless in believing he was
justified in using force or reckless in acquiring or failing to
acquire any know edge or belief which was material to the
justifiablity of his use of force. A reckless state of mnd is
sufficient to establish culpability for abuse of a famly or
househol d nmenber, State v. Eastman, 81 Hawai ‘i 131, 135, 913 P.2d
57, 61 (1996), and the Circuit Court's instructions correctly
stated the law. See Hawaii Revised Statutes (HRS) 8§ 703-310(1)
(2014); State v. Culkin, 97 Hawai ‘i 206, 216, 35 P.3d 233, 243
(2001) ("HRS 8 703-310 quite plainly instructs that self-defense
is not available as justification where a defendant believes that
the use of force is necessary, but is reckless or negligent in so
believing. HRS 8 703-310, read in pari materia wth HRS
88 703-300 and 703-304, thus reflects the | egislature's decision
tolimt the availability of self-defense as justification to
situations in which the defendant's subjective belief that
sel f-def ense was necessary is objectively reasonable.” (citations
and footnote omtted)); Supplenental Comrentary on HRS § 703-300;
Suppl enrental Commentary on HRS § 703-310.
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2. The Circuit Court did not err in ruling on Yang's
nmotion to dismss, request for a tinme-specific elenents
instruction, and notion for judgnment of acquittal wth respect to
Count 8. The State submtted a response to Yang's notice of

al i bi defense which stated that "Count VIII is alleged to have
occurred on April 7, 2010, at around 6:30PMto 7:00PM at [Yang's
and the CWs residence]."” However, at trial, the CWtestified

that the incident charged in Count 8 took place at 4:00 or 5:00
p.m Based on this discrepancy between the time set forth in
State's response to Yang's notice of alibi and the CWs trial
testi nony, Yang noved to dism ss Count 8, claimng that he had
been prejudi ced because he had prepared an alibi for the tinme
between 6:30 and 7:00 p.m Yang al so sought a tine-specific
el ements instruction requiring the State to prove that the crine
charged in Count 8 occurred between 6:30 and 7:00 p.m and noved
for a judgnent of acquittal.

Based on the CWs testinony that the incident took
pl ace at 4:00 or 5:00 p.m, Yang could have noved for a
continuance or a mstrial to give himnore tinme to prepare his
defense in light of this new evidence. See State v. Sherman, 70
Haw. 334, 341, 770 P.2d 789, 793 (1989) (concluding that the
trial court should have granted a conti nuance requested by the
defense in light of the prosecution's violation of Hawai ‘i Rul es
of Penal Procedure (HRPP) Rule 12.1). However, Yang did not nove
for a continuance or a mstrial. Instead, he chose to inpeach
the CWw th her prior inconsistent statenents that the incident
had occurred at 6:30 to 7:00 p.m, and he noved for dism ssal of

Count 8. In denying Yang's notion to dismss, the Crcuit Court
found that "there was no intent on the part of the governnent to
m sl ead the defense.” W conclude that the Crcuit Court did not

err in denying Yang's notion to dismss. See id. ("No one
expects the prosecution to supply nore information under HRPP
12.1(b), than it has."); HRPP Rule 12.1 (2007) (permtting the
court to grant an exception to the requirenents of HRPP Rule 12.1
for good cause).
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An al i bi defense does not nake tine of the essence or
an el ement of the charged offense. See Real v. Shannon, 600 F.3d
302, 309 (3rd Cr. 2010); People v. Dobek, 732 N.W2d 546, 565
(Mch. C. App. 2007). The Circuit Court did not err in refusing
Yang's request for a tine-specific elenents instruction.

The CWs testinony and ot her evidence presented
provi ded sufficient evidence to support the charge in Count 8.
Therefore, the Grcuit Court did not err in denying Yang's notion
for judgnent of acquittal.

1.
Based on the foregoing, we affirmthe Crcuit Court's
j udgment .
DATED: Honol ul u, Hawai ‘i, May 12, 2016.
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