NOT FOR PUBLICATION INWEST'SHAWAII REPORTSOR THE PACIFIC REPORTER

NO. CAAP-15- 0000441
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
BRENT H TOSH KOZAI KOKI, al so known as
BRENT H. KOKI, Defendant- Appell ant
APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T

HONOLULU DI VI SI ON
(CASE NO. 1DTA- 15- 00039)

SUMVARY DI SPCSI TI ON ORDER
(By: Fujise, Presiding Judge, and Reifurth and G noza, JJ.)

Def endant - Appel | ant Brent Hitoshi Kozai Koki, also
known as Brent H Koki, appeals fromthe Notice of Entry of
Judgnent and/or Order and Pl ea/ Judgnent entered on June 2, 2015,
in the District Court of the First Crcuit, Honolulu D vision
("District Court").! The District Court convicted Koki of one
count of Operating a Vehicle Under the Influence of an Intoxicant
("OvUI1"), in violation of Hawaii Revised Statutes ("HRS")

8§ 291E-61(a)(1) and/or (3).2

v The Honorable David W Lo presided
2/ HRS § 291E-61(a)(1) and (3) (Supp. 2014) provide:

(a) A person commits the offense of operating a
vehicle under the influence of an intoxicant if the person
operates or assunmes actual physical control of a vehicle:

(1) Whi |l e under the influence of alcohol in an
amount sufficient to inpair the person's normal
mental faculties or ability to care for the
person and guard agai nst casualty; [or]

(3) Wth .08 or more grans of alcohol per two
hundred ten liters of breath[.]
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On appeal, Koki argues that the District Court
erroneously (1) denied his notion to dism ss the conplaint on the
ground that the conplaint was defective because it pled the
charge in the disjunctive; (2) denied his notion to dism ss the
HRS § 291E-61(a)(3) OVU I charge because it was pled using
defective punctuation; and (3) admtted into evidence his
I ntoxilyzer test result w thout a proper foundation.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents they advance and the issues they raise, we resolve
Koki's points of error as follows, and affirm

(1) The District Court did not err in denying Koki's
motion to dism ss the Conplaint, which was not defective for
pl eadi ng the charge in the disjunctive. See State v. Codi amat,
113 Hawai ‘i 220, 227, 317 P.3d 664, 671 (2013); State v. Vaimli,
135 Hawai ‘i 492, 500, 353 P.3d 1034, 1042 (2015).

(2) The District Court did not err in denying Koki's
notion to dism ss the charge of OVU | under HRS § 291E-61(a)(3).
Koki cites to no legal authority to support his argument that the
use of the sem-colon in the portion of the conplaint charging
(a)(3) is incorrect, and we find none. Regardless, the wording
of the charge is sufficiently clear to provide a person of common
under standi ng wi th adequate notice of the charge, and its use of
the sem -colon tracks the punctuation in 8§ 291E-61(a). State v.
Wheel er, 121 Hawai ‘i 383, 393, 219 P.3d 1170, 1180 (2009). Kok
did not argue below his point that the alleged m s-use of the
sem -colon resulted in the omssion of the "tineliness" el enent
of the offense under HRS § 701-114(1)(e), and the point is
wai ved. Haw. R App. P. 28(b)(4).

(3) The District Court did not abuse its discretion by
admtting into evidence the results of Koki's Intoxilyzer test
because the State laid a sufficient foundation for the evidence.
See State v. Hsu, No. CAAP-10-0000214, 2013 W. 1919514, *1
(Hawai ‘i App. May 9, 2013), cert. denied, No. SCWC 10-0000214,
2013 W 4459000 (Hawai ‘i Aug. 20, 2013). The court took judicial
notice that the Intoxilyzer 8000 was approved by the Depart nment
of Health as an accepted accuracy verification device. State v.
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West, No. CAAP-12-0000717, 2015 W. 3422156, *1, 3-4 (Hawai ‘i App.
May 27, 2015). The Sworn Statenent of Intoxilyzer 8000 Operator
by Honol ulu Police Departnent O ficer Sandro Flem ng states, "I
adm nistered a breath test to the person arrested, as naned
above, in conpliance with operator training and Title Il, Chapter
114, Hawaii Adm nistrative Rules, and followed the procedures
established for conducting the test[.]" Koki was the naned
person on the form Conpliance with the manufacturer
specifications is not required to admt breath al cohol test
results. See Hsu at *1-2. Furthernore, Oficer Flemng
testified that he was |licensed as an Intoxilyzer 8000 operator
when he adm nistered the test to Koki, and to the circunstances
surroundi ng and procedures foll owed regarding the test
adm ni stration.

Therefore, IT IS HEREBY ORDERED t hat the Notice of
Entry of Judgnent and/or Order and Pl ea/Judgnent, filed on
June 2, 2015, in the District Court of the First Grcuit,
Honolulu Division, is affirned.

DATED: Honol ul u, Hawai ‘i, April 25, 2016.
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