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NO. CAAP-14- 0000061
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,
V.
LEON MAKANALANI FAAMAMA, Def endant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR NO 12-1-1457)

SUMMARY DI SPOSI TI ON ORDER
(By: Nakamura, Chief Judge, and Fujise and Reifurth, JJ.)

Plaintiff-Appellee State of Hawai ‘i (State) charged
Def endant - Appel | ant Leon Makanal ani Faamanma (Faamanma) with first-
degree theft of more than $20, 000 by deception, in violation of
Hawaii Revised Statutes (HRS) 8§ 708-830.5(1)(a) and HRS § 708-
830(2) (2014).! The alleged victimand conplaining witness was
John Vaughn (Vaughn), a pastor who net Faamana through his
mnistry. The Crcuit Court of the First Crcuit (Crcuit
Court)? sentenced Faamanma to ten years of inprisonnent and
ordered himto pay restitution in the amount of $158, 910. 75.

HRS § 708-830.5(1)(a) provides: "(1) A person commts the offense of
theft in the first degree if the person commts theft: (a) Of property or
services, the value of which exceeds $20,000[.]" (Format altered.)

HRS § 708-830(2) provides: "A person commts theft if the person does
any of the following: . . . . (2) Property obtained or control exerted through
deception. A person obtains, or exerts control over, the property of another
by deception with intent to deprive the other of the property."

2The Honorable Glenn J. Kim presi ded.
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On appeal, Faamana contends that: (1) there was
insufficient evidence to support his conviction; (2) the CGrcuit
Court erred in failing to instruct the jury on | esser-included
theft offenses; (3) the Grcuit Court failed to conduct an
adequat e Tachi bana col l oquy;® and (4) the prosecutor's remarks in
openi ng statenent and closing argunent, to which Faanmama di d not
obj ect, constituted prosecutorial msconduct. W affirm
Faamama' s convi cti on.

| .

The State presented evidence that Faamama had engaged
in an el aborate schene to defraud Vaughn of over $100, 000.
Faanmama decei ved Vaughn into believing that Faamama needed the
nmoney to prevent a corrupt Drug Court admi nistrator fromputting
Faamama in jail and to support a | awsuit by Faamama that woul d
expose the corruption and permt Vaughn to recover the noney he
had "l oaned" to Faamana.

At trial, Vaughn testified that he was sixty-four years
ol d, had served as a pastor for forty years until his retirenment,
and had nost recently served for ten years as the pastor for
Kal i hi Valley Church. Vaughn also served as a volunteer prison
chaplain for eleven years. Vaughn net Faamama seven or eight
years ago, during the course of his mnistry, and Vaughn
described their relationship as a professional relationship which
had al so devel oped into a friendship. Vaughn mnistered to
Faamama' s fam |y, hel ped themw th housing, counsel ed Faanana,
and hel ped Faamanma spiritually and with various issues in his
life. Faamama and Vaughn woul d comruni cate weekly through phone
calls, neetings, and text nessages.

Sonetime before COctober 2011, Faamana i nfornmed Vaughn
that he was participating in the Drug Court program and that he
needed noney because of problens he was experiencing in the
program Faamanma tol d Vaughn that he was being harassed and
forced to nove from one cl ean-and-sober house to another.

STachi bana v. St ate, 79 Hawai ‘i 226, 900 P.2d 1293 (1995).
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Faamama said that each tinme he noved, he had to pay the first
month's rent and a security deposit, and he asked Vaughn for
money to hel p make these paynents. Vaughn gave Faamama noney to
hel p pay the alleged rent and security deposits.

Faamama then told Vaughn that Drug Court adm nistrator
Jani ce Bennett (Bennett), was harassing Faamama and extorting
money fromhimby requiring himto pay |arge fees, pocketing sone
of the noney, and threatening to kick Faamanma out of the Drug
Court programand send himto jail if he failed to pay. Wen
Vaughn expressed concern about the |arge suns of noney he had
been giving to Faamama and questi oned how he woul d be repaid,
Faamama said that he had filed a | awsuit agai nst Bennett that
woul d expose her corruption, put her in jail, and ensure that
Vaughn woul d get his noney back. To assure Vaughn that Faamam's
requests for noney were legitimte, Faamama had his purported
probation officer, "Steve Mura," call Faamama. Vaughn received
numerous calls from"Steve" who verified the large fees that
Faamama cl ai mred he was being required to pay and told Vaughn how
much noney Faamama needed. Faamama al so told Vaughn that a
| awyer naned "M ke Star" was assisting Faamanma with the | awsuit,
and Vaughn talked to "Star" who verified the information Faamana
had provi ded about the |lawsuit.

Faamama enphasi zed to Vaughn that the | awsuit was
confidential and that tal king about the case could jeopardize it.
Faamama al so told Vaughn that if Faanama failed to continue
payi ng the fees demanded by Bennett, Faanama woul d be sent to
jail, the lawsuit would be dism ssed, and Vaughn woul d | ose the
ability to recover the noney he had "l oaned" to Faamanma. Faamam
al so assured Vaughn that the judge in charge of the Drug Court,
Judge Steven Alm was aware of the |awsuit, and that as soon as
the outstanding fees were paid, the lawsuit could be set for
trial. Faamama told Vaughn that Judge Almhad a friend in
"Treasury" who provided assurance that the noney Vaughn had given
to Faamama woul d be returned once the |awsuit was conpl et ed.
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Begi nning in about October 2011, Vaughn began gi vi ng
nmoney to Faamama. Initially, Vaughn mainly obtained the noney by
witing checks to cash on his honme equity credit line, cashing
the checks, and giving the cash to Faanmama. Vaughn did this
because Faamama said that the Drug Court woul d not accept checks
fromDrug Court participants. Between October 2011 and Apri
2012, Vaughn gave $53,575 to Faamama by witing checks to cash on
his home equity credit line. The State introduced bank records
and a summary whi ch showed $53,575 in checks witten to cash on
Vaughn's hone equity credit line that Vaughn had cashed during
this period. Vaughn gave Faanama additional amounts by witing
checks to cash on his checking account and, in one instance, by
witing a check for $500 on his checki ng account payable to
Faamama. The State al so introduced these checki ng account
records into evidence. Vaughn used his credit cards to obtain
about $7,000 in cash advances, which he gave to Faamanma. |In
June, July, and August of 2012, he borrowed noney fromrelatives
and friends and gave approxi mately $47,000 obtai ned fromthese
sources to Faamana. | n August 2012, at the recommendation of his
w fe, Vaughn began havi ng Faamama sign recei pts for the noney
Vaughn provided. The State introduced four receipts dated August
3, 22, 27, and 30, 2012, which were signed by Faamama, for
amounts totaling $18,675 that Faamama recei ved from Vaughn
Vaughn estimated that between Cctober 25, 2011, and Septenber 11,
2012, he gave $164,000 in total to Faamama, none of which Faamama
had repai d.

On Septenber 11, 2012, a |ieutenant and detective from
the Honol ulu Police Departnent's Financial Crinmes Detail visited
Vauhgn after the |lieutenant was notified by First Hawaiian Bank
t hat Vaughn's account activity indicated that Vaughn may be a
victimof elder abuse or fraud. At first, Vaughn was rel uctant
to provide information to the officers. However, after the
i eutenant called Judge Al mand inforned Vaughn that Judge Al m
was not aware of any plans to return noney to him Vaughn
realized that Faamama had been defrauding himfor a year. Vaughn
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provided the police with copies of two letters he had witten to
Judge Alm dated March 8, 2012, and March 22, 2012, which Vaughn
had given to Faamama to deliver to Judge Alm In the March 8,
2012, letter, Vaughn expressed his concern about the "drug court
staff . . . requiring |large suns of noney from [ Faamana] and
threatening that he would go to jail if he did not pay," and
Vaughn stated that he had | oaned Faanmama "about $56, 000 that the
drug court has required of himfor various things." |In the March
22, 2012, letter, Vaughn expressed his continued "concern and
frustration" about the "new charges that Leon Faamama nust pay or
go to jail," and Vaughn reported that he had | oaned Faamama "over
$60, 000 over the last several nonths."

Vaughn al so provided the police with his cellular
t el ephone, which contai ned i ncom ng and outgoi ng text nessages
bet ween Vaughn and Faanmama and voi ce nessages from Faamama and
"Steve." These text and voi ce nessages, which the police
extracted from Vaughn's cell phone and were introduced at trial,
corroborated Vaughn's description of the fraudul ent schene
perpetrated by Faamama. The text and voi ce nessages referred to
money and "charges" Faamanma was required to pay to avoid being
"term nated" fromthe Drug Court program acknow edged that
Vaughn had al ready gi ven Faamama "a | ot of noney," and urged
Vaughn to conme up with nore noney so that Faamama's | awsuit woul d
not be "thrown out,” which would nmean that all the noney Vaughn
had provided woul d be "lost." Text nessages indicate that Vaughn
obtai ned $3,700 to give to Faamana on July 12, 2012, and about
$8,200 to give to Faamana on July 20, 2012. The text nessages
al so indicate that Faamama kept requesting |arge suns of noney
fromJuly 22, 2012 through the end of Septenber 2012, and that
Vaughn continued to give Faamanma noney up until Septenber 11,
2012, which is when Vaughn | earned fromthe police that Faamam
was defraudi ng him

The State called wtnesses, including Judge Alm and
Bennett, who verified that the representati ons Faamama had nade
to Vaughn to induce Vaughn to give himnoney were fal se. These
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W t nesses established that Faamama was not being forced by
Bennett to nove from one cl ean-and-sober house to another, was
not being required to pay |large fees fromhis own pocket to stay
in the Drug Court program was not being threatened wth being
termnated fromthe programor going to jail for failure to pay
| arge sunms of noney relating to his participation in the Drug
Court program and was not being m streated or harassed by
Bennett. Judge Alm and Bennett testified that they were not
aware of any lawsuit filed by Faamama agai nst Bennett or any
conpl ai nt nmade by Faamanma agai nst Bennett. The State presented
evi dence that Faamanma continued to ask Vaughn for noney even
after Faamama had conpleted the Drug Court program The State
al so established that there was no probation or parole officer
named "Steve Mura" and there was no attorney named "M ke Star"
that was licensed to practice law in Hawai ‘i or licensed in

anot her state and permtted to appear in Hawai ‘i pro hac vice.

Cl osing argunents were presented in the norning. On
the sane day, shortly after lunch, the jury reached its verdict
and found Faamama guilty as charged. The GCrcuit Court entered
its Judgnent on Decenber 4, 2013, and this appeal foll owed.

.

W resolve the argunents rai sed by Faamama on appeal as
fol |l ows.

1. There was anpl e and conpelling evidence to support
the jury's verdict finding Faamama guilty of first-degree theft
by deception. W therefore reject Faamama's claimthat there was
insufficient evidence to support his conviction.

2. Faamama contends that the Crcuit Court erred in
failing to instruct the jury on | esser-included theft offenses.
The State presented overwhel m ng evidence that Faamanma had
engaged in a schene to defraud Vaughn. Faamama acknow edges t hat
the State introduced receipts signed by Faamama and a check
payabl e to Faamanma totaling $19,175, but asserts that it failed
to present "irrefutable, objective evidence" establishing that he
obt ai ned nore than $20, 000 from Vaughn.
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We conclude that any error in the Crcuit Court's
failure to instruct on | esser-included theft offenses was
harm ess beyond a reasonabl e doubt. See State v. Kaeo, 132
Hawai ‘i 451, 461, 323 P.3d 95, 105 (2014) (stating that "the
court's failure to instruct on the included offense is subject to
a harm ess beyond a reasonabl e doubt standard"”). Vaughn
testified that through fraudul ent representations, Faamana
i nduced Vaughn to give Faamana nore than $100, 000. Besides the
recei pts signed by Faamama and t he check nmade payable to Faamama
totaling $19,175, Vaughn's testinony was corroborated by text
nmessages between Vaughn and Faamanma, voice nessages |eft by
Faamama and "Steve Mura," Vaughn's bank account records which
showed over $50,000 in checks witten to cash on his hone equity
account al one, and copies of letters Vaughn wote to Judge Almin
March 2012 stating that he had al ready gi ven Faanama about
$60, 000. Faamama did not present a plausible notive for Vaughn
to testify falsely or any significant evidence to contradict
Vaughn's testinony, and the State presented evidence that the
total amount of noney Vaughn gave to Faamama far exceeded the
$20, 000 threshold for first-degree theft. 1In light of the
evi dence adduced at trial, we conclude that there was no
reasonabl e possibility that the Grcuit Court's failure to
instruct the jury on lesser-included theft offenses affected the
outcone of this case or contributed to Faamanma's first-degree
theft conviction. See State v. Pavich, 119 Hawai ‘i 74, 89, 193
P.3d 1274, 1289 (App. 2006).

3. Faamama contends that the Crcuit Court failed to
conduct an adequate Tachi bana col |l oquy. W disagree. Based on
our review of the record, we conclude that the Crcuit Court
engaged in colloquies with Faamama both pre-trial and i medi ately
before the defense rested that conplied with the Tachi bana
requi renents, and that the Crcuit Court obtained a valid on-the-
record waiver by Faamama of his right to testify.

4. W reject Faamama's argunent that the prosecutor's
remar ks in opening statenment and cl osi ng argunent constituted
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prosecutorial msconduct. In his remarks, the prosecutor
descri bed Pastor Vaughn as a ki ndhearted, generous, and
conpassi onate man who "cares about people.” The prosecutor

further stated that Faanmama, for "selfish reasons,” had engaged

i n an "unconsci onabl e, deceptive schene,"” had taken advant age of
Past or Vaughn's ki ndness and trust, and had "perpetrated a cold
and heartl ess scam agai nst Pastor Vaughn, a scamthat |eft Pastor
Vaughn deeply in debt and out of tens of thousands of dollars.”
Faanmama did not object to the prosecutor's remarks which he now
clains constituted prosecutorial m sconduct on appeal.

Vaughn testified at trial that he had been a pastor for
forty years; that he volunteered for eleven years as a prison
chaplain; that he had mnistered to Faamama and Faamama's fam |y
for seven or eight years and had hel ped the famly w th housi ng;
t hat he counsel ed Faamama and hel ped Faamama spiritually and with
ot her issues; that he was a trusting, caring person; and that he
deci ded to hel p Faamama by | oani ng Faamanma | arge suns of noney
because he believed the things Faamama was telling him The
evi dence al so showed that Faamana t ook advantage of Vaughn's
trusting, caring nature and their friendship by engaging in an
el aborat e schene to deceive Vaughn and to take over $100, 000 from
Vaughn. We conclude that the prosecutor's remarks were based on
evi dence that he expected to be introduced, and which was
introduced, at trial and reasonable inferences from such
evi dence, and that the prosecutor's remarks did not constitute
prosecutorial m sconduct. See People v. Foss, 559 N E. 2d 254,
256 (11l. App. C. 1990) ("An opening statenent is designed to
advise the trier of fact what the evidence will show " (enphasis
inoriginal omtted)); State v. dark, 83 Hawai ‘i 289, 304, 926
P.2d 194, 209 (1996) (stating that in closing argunent, a
prosecutor is permtted "to state, discuss, and comment on the
evidence as well as to draw all reasonable inferences fromthe
evi dence").
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L1
Based on the foregoing, we affirmthe Crcuit Court's
Judgnent .
DATED: Honol ul u, Hawai ‘i, March 31, 2016.
On the briefs:

Thomas R Waters
f or Def endant - Appel | ant Chi ef Judge

James M Anderson

Deputy Prosecuting Attorney

Cty and County of Honol ul u Associ ate Judge
for Plaintiff-Appellee

Associ at e Judge





