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NO. CAAP-14-0001125
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

PEAK CAPI TAL GROUP, LLC,
Plaintiff/Appell ee,
%

CHRI STOPHER HULL PEREZ, JENNI FER HULL PEREZ,

Def endant s/ Appel | ees,

and
JOHN AND MARY DCES 1-20, DCE PARTNERSHI PS,
CORPORATI ONS, AND OTHER ENTI TI ES 1- 20,
Def endant s,

and

LI NDA W LCOX ROBI NSON

Real - Party-In-1Interest/ Appel | ant,
and
Cl NDY A. PEDROQ,
Real - Party-In-1nterest

APPEAL FROM THE CI RCUI T COURT OF THE FI RST Cl RCUI T
(CIVIL NO 09- 1- 2899)

SUMVARY DI SPCSI TI ON ORDER
(By: Foley, Presiding J., Reifurth and G noza, JJ.)

Real -Party-in-Interest/Appellant pro se Linda WI cox
Robi nson (Robi nson) appeals fromthe "Order Denying Tenant's
Motion for Return of Possessions Upon the Unl awful Execution of
Wit of E ectnent and for Mnetary Sanctions; Conplaint for
Damages; Order Filed May 7, 2014," entered on August 27, 2014 in
the Circuit Court of the First Circuit® (circuit court).

! The Honorable Bert |. Ayabe presided.
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On appeal, Robinson argues that the circuit court erred
in permtting Plaintiff/Appell ee Peak Capital G oup, LLC (Peak)
to evict her froma forecl osed property once owned by
Def endant s/ Appel | ees Chri stopher Hull Perez and Jennifer Hul
Perez (together, Perezes). Robinson contends the circuit court
erred in denying her "Tenant's Mdtion for Return of Possessions
Upon the Unl awful Execution of Wit of E ectnent and for Monetary
Sanctions” (Mdtion for Return of Possession) because (1) Peak
i nproperly foreclosed upon the Perezes' property; (2) Peak failed
to give Robinson, a tenant of the property, adequate notice to
vacate under the federal Protecting Tenants at Forecl osure Act of
2009 (PTFA)? and Hawaii's Residential Landl ord-Tenant Code,

Hawaii Revised Statutes (HRS) 8§ 521-71 (2006 Repl.); and (3)
Robi nson was deni ed due process and equal protection of |aw

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case | aw, we concl ude
Robi nson's appeal is without nerit.

(1) Robinson contends the circuit court erred in
forecl osing on the Perezes' property. However, at no time during
the circuit court proceedings did Robinson appeal the circuit
court's February 15, 2011 order and judgnent that granted sunmary
judgnent in Peak's favor and entered an interlocutory decree of
forecl osure agai nst the Perezes. Because the order and judgnent
forecl osing on the property was never appeal ed, Robi nson cannot
chal l enge the foreclosure in this appeal. See Beneficial Hawaii,

Inc. v. Casey, 98 Hawai ‘i 159, 165, 45 P.3d 359, 365 (2002) ("A
[itigant who wi shes to challenge a decree of foreclosure and
order of sale may--and, indeed, nust--do so within the thirty day
period followng entry of the decree or will lose the right to
appeal that portion of the foreclosure proceeding".).

2 PTFA, Pub. L. No. 111-22, Div. A, Title VII, § 702, 123 Stat 1632,
1660-61 (2009) (codified at 12 United States Code 8§ 5220 note), as anmended by
Protecting Tenants at Foreclosure Extension and Clarification Act, Pub. L. No.
111-203, Title. XIV, 8§ 1484, 124 Stat 1376, 2204 (2010).
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(2) Robinson challenges the circuit court's order
granting Peak's wit of ejectnment, arguing that Peak did not give
her adequate notice to vacate before seeking and executing its
wit of ejectnent. Specifically, Robinson argues that she was
entitled to ninety days notice, under PTFA 2 and forty-five days
notice, under HRS § 521-71,* before Peak could evict her fromthe
property.

The circuit court entered its order granting Peak's
wit of ejectnent on May 8, 2013, and Robinson did not appeal the
order.® In issuing the wit of ejectnent, the circuit court
found that Peak was "entitled to i medi ate, excl usive possession
of all of the [foreclosed property]." The wit of ejectnent
commanded the proper authorities to "renove forthwith [the
Perezes], and all persons hol ding under or through him[sic] from
the premses . . . including their personal bel ongings and
properties, and put [Peak], or its nomnee, in full possession
thereof[.]"

Judgnent was entered on the circuit court's order
granting the wit of ejectnent pursuant to Hawai ‘i Rules of Civil
Procedure (HRCP) Rule 54(b). Therefore, Robinson's argunent that
Peak was required to provide notice to vacate before obtaining a
wit of ejectnment should have been raised in an appeal fromthe
circuit court's order and judgnent issuing the wit. See

3 Robi nson contends that she was a bona fide tenant under PTFA. PTFA

provi des that "bona fide tenants" residing in foreclosed residential rea
property are entitled to at | east ninety days advance notice of their
obligation to vacate the prem ses before they can be evicted. See PTFA §
702(a) .

4 Robi nson contends that she was in a nmonth-to-nonth tenancy
relationship with Peak and, therefore, entitled to forty-five days notice
under HRS 8§ 521-71(a) and (e).

5 In addition, Robinson did not appeal fromthe circuit court's
orders denying her notion to stay and denying her motion for reconsideration
Consequently, we do not have jurisdiction to revisit those circuit court

decisions in this appeal. See Riethbrock v. Lange, 128 Hawai ‘i 1, 17, 282
P.3d 543, 559 (2012) ("[When a party appeals froma single order, '[the | CA]
will only consider other orders which were prelimnary rulings upon which the

subj ect Order was predicated or were a part of the series of order which
collectively led to that Order.'") (quoting Cook v. Surety Life Ins., Co., 79
Hawai ‘i 403, 409, 903 P.2d 708, 714 (App. 1995) (enphasis omtted)).
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Taylor-Rice v. State, 105 Hawai ‘i 104, 111, 94 P.3d 659, 666
(2004) ("[I]t is elenentary that where a party to a suit does not
appeal fromthe decree entered therein, he or she nust be held to
acquiesce init.") (quoting State ex rel. Price v. Magoon, 75
Haw. 164, 188, 858 P.2d 712, 724 (1993)); see also Wi nberg V.
Mauch, 78 Hawai ‘i 40, 46, 890 P.2d 277, 283 (1995) ("[I]t is a
necessary inference from[HRCP] 54(b) that the orders

collectively constitute a final judgnent and . . . entry of the
| ast of the series of orders gives finality and appealability to
all.") (quoting S. Usunomya Enters., Inc. v. Monuku Country

C ub, 75 Haw. 480, 495, 866 P.2d 951, 960 (1994)). G ven that
Robi nson failed to appeal the circuit court's order and judgnment
granting Peak's wit of ejectnment, she cannot chall enge the
appropriateness of the circuit court's ejectnent order on appeal
fromthe denial of her Motion for Return of Possessions.

(3) Robinson contends the circuit court denied her due
process when it denied her Mdtion for Return of Possessions.
Specifically, Robinson argues that the "the trial judge commtted
a 'materially harnful error' by unjustly denying [her] an
opportunity to present [her] case, denying [her] constitutional
rights to a tinely notice and a hearing, by ignoring [her]
objections and notion to cure and failing to acknow edge these
errors.”

"Due process enconpasses the opportunity to be heard at
a nmeaningful tinme and in a neani ngful manner. Due process is
flexible and calls for such procedural protections as the
particul ar situation demands."” KNG Corp. v. Kim 107 Hawai ‘i 73,
80, 110 P.3d 397, 404 (2005) (quoting Kernan v. Tanaka, 75 Haw.
1, 22, 856 P.2d 1207, 1218 (1993)). The circuit court gave
Robi nson anpl e opportunity to be heard despite her failure to
properly intervene in the case,® failure to appeal fromthe

6 Robi nson did not formally intervene in the Peak's |awsuit agai nst

the Perezes as required under HRCP Rule 24. Although Robinson failed to
intervene in the circuit court proceedings, the circuit court allowed Robinson
to file multiple post-judgnment notions on behalf of herself and other alleged
tenants of the Perezes' foreclosed property.
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circuit court's order and judgnent granting a wit of ejectnent,
and repeated failure to properly raise her PTFA defenses.” In
consi dering Robinson's notion to stay the execution of the wit
of ejectnent, the circuit court stated:

I"minclined today to deny this motion without
prejudice, okay. . . . | guess the moving party has not
shown that they are protected or a bona fide tenant at this
point in tinme. But if you do have documents or you do want

to refile things, you can refile. That's why |'m saying
it's done without prejudice, okay. It can be refiled but it
has to be done more —it has to be done properly, you have

to file the proper documents with the Court.

I know you are representing yourself so it's hard, but
if you represent yourself, you are bound to understand the

rules of the court, too. I mean, that's the way it works.
I can't tell you how to practice but you need to file the
proper docunments with the Court. Okay? But you can refile

somet hing. Okay?

Robi nson's opening brief fails to point to any
i nstances where the circuit court denied her an opportunity to
present her case, and the record indicates that the circuit court
gave Robinson nultiple opportunities to be heard "at a meani ngf ul
time and in a meani ngful manner." See KNG Corp., 107 Hawai ‘i at
80, 110 P.3d at 404. Robinson's argunent that the circuit court
deni ed her due process is without nerit.

Robi nson's opening brief also argues that Peak
commtted a "direct violation of [her] Fourteenth Amendnment equal
protection rights” when it executed the wit of ejectnent.

Robi nson, however, fails to argue how Peak's execution of the
wit violated her right to equal protection. Therefore, we deem
her argunent wai ved. See Hawai ‘i Rul es of Appellate Procedure
Rul e 28(b)(7) ("Points not argued may be deened wai ved.").

7 The circuit court previously denied Robinson's motion to stay

wi t hout prejudice because Robinson failed to prove that she was a bona fide
tenant thereby availing herself of PTFA's ninety day notice requirement. The
circuit court, however, granted Robinson |leave to refile her notion with the
proper docunentation needed to prove her PTFA defense. Robi nson then filed a
motion for reconsideration and her Motion for Return of Possessions. Bot h
noti ons again rai sed PTFA defenses without providing the circuit court with
any additional evidence upon which the court could rule that Robinson was a
bona fide tenant. The circuit court held hearings for all three post-judgment
nmoti ons.
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Ther ef or e,

| T I S HEREBY ORDERED t hat the "Order Denying Tenant's
Motion for Return of Possessions Upon the Unl awful Execution of
Wit of E ectnment and for Monetary Sanctions; Conplaint for
Damages; Order Filed May 7, 2014," entered on August 27, 2014 in
the Crcuit Court of the First Grcuit, is affirned.

DATED: Honol ul u, Hawai ‘i, March 23, 2016.
On the briefs:
Li nda W cox Robi nson
Real - Party-1In-
| nt erest/ Appel | ant pro se. Presi di ng Judge

Everett Wl ton
for Plaintiff-Appellee.

Associ at e Judge

Associ at e Judge





