NO. SCEC- 10- 0000008
IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

KHI STI NA CALDWELL DEJEAN, Plaintiff,
VS.

BERNI CE MAU, Clerk of the City and County of Honol ul u,
Def endant .

ORI G NAL PROCEEDI NG

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND JUDGVENT
(By: Recktenwal d, C. J., Nakayama, Acoba, and Duffy, JJ.
and Circuit Judge Kim assigned by reason of vacancy)

W have considered Plaintiff Khistina Caldwell DeJean’s
El ection Conpl ai nt, Defendant Bernice Mau’'s notion to dism ss or
for summary judgnent, and the affidavit and exhibits appended to
each. Having heard this nmatter w thout oral argunment and in
accordance with HRS § 11-173.5(b) (2009) (requiring the supremne
court to “give judgnent fully stating all findings of fact and of
| aw’ and “deci de what candi date was nom nated or elected’), we
set forth the followi ng findings of fact and concl usions of |aw
and enter the follow ng judgnent.

FI NDI NGS OF FACT

1. Plaintiff Khistina Caldwell DeJean was one of eight
candi dates for the office of mayor of the Cty and County of
Honolulu in the Septenber 18, 2010 special vacancy el ection.

2. The election results for Honolulu nmayor were: (1)
Peter Carlisle: 80,553 votes; (2) Kirk Caldwell: 71,815 votes;
(3) Panos Prevedouros: 38,439 votes; (4) Rod Tam 3,036 votes;
(5) Khistina DeJean: 761 votes; (6) Philnund Lee: 642 votes; (7)
Calvin Giffin: 582 votes; and (8) John Andrew MLeod: 391 votes.



3. Plaintiff DeJdean challenged the el ection results by
filing a conplaint in the office of the clerk of the suprene
court on Septenber 27, 2010, the sixth day after the Septenber
18, 2010 special vacancy election. Plaintiff DeJean was in the
office of the clerk of the suprene court before 4:30 p.m on
Sept enber 27, 2010 and renained in the office for an hour to
conpl ete her election contest conplaint. The office of the clerk
remai ned open for business until plaintiff DeJean conpl eted her
conplaint. The conplaint was conpleted and filed at 5:29 p. m

4. The conplaint contests the special vacancy el ection
for Honol ulu mayor based on plaintiff DeJean’s allegations of the
possibility of a margin of error of “1 per 100 votes or 1 per
10, 000 votes” in the Honolulu mayoral vote tabulation, the
possibility of inconsistent procedures in processing absentee and
wal k-in ballots, the possibility that additional votes were
counted after final results were reported, the absence of
plaintiff DeJean’s nanme on the first set of absentee ballots, the
absence of certain official observers at the Septenber 18, 2010
el ection, the failure of precinct officials to rem nd voters to
vote both sides of the ballot, the inability of voters to vote
“none” on the Honolulu mayoral ballot, and the imted nedia
coverage of plaintiff DeJean’s candi dacy.

5. Plaintiff DeJean seeks judgnment fromthe suprene
court directing a recount of the votes or a new el ection for
Honol ul u mayor.

6. Defendant Mau noved for dism ssal of the conplaint

or for summary judgnent for failure to state clains upon which



relief can be granted.

CONCLUSI ONS OF LAW

I .

1. HRS § 11-173.5(a) (2009) provides that a conpl ai nt
chal I enging a special county election held concurrently with a
regularly scheduled primary el ection “shall be filed in the
office of the clerk of the suprene court not later than 4:30 p. m
on the sixth day after the . . . election.”

2. \Were the | anguage of a statute is plain and
unanbi guous that a specific time provision nust be net, it is

mandatory and not nerely directory. Tataii v. Cronin, 119

Hawai ‘i 337, 339, 198 P.3d 124, 126 (2008).

3. Wiile the word “shall” is generally regarded as
mandatory, in certain situations it may be given a directory
meani ng. |d.

4. In determ ning whether a statute is mandatory or
directory, the intent of the | egislature nust be ascertai ned.
1d.

5. Legislative intent nay be determned froma
consideration of the entire act, its nature, its object, and the
consequences that would result fromconstruing it one way or the
ot her. 1d.

6. A mandatory reading of “the sixth day” provision of
HRS § 11-173.5(a) and a directory reading of the “no later than
4:30 p.m” provision of HRS § 11-173.5(a) is consistent with the
entire act, its nature, its object, and the consequences that

woul d result fromconstruing it one way or the other. Cf. Tatai



v. CGronin, 119 Hawai ‘i at 339, 198 P.3d at 126.

7. The election conplaint filed on Septenber 27, 2010
at 5:29 p.m was filed within the tinme provision of HRS § 11-
173.5(a).

1.

1. Wen reviewing a notion to dismss a conplaint for
failure to state a claimupon which relief can be granted, the
court nust accept plaintiff’s allegations as true and view t hem
in the light nost favorable to the plaintiff; dismssal is proper
only if it appears beyond doubt that the plaintiff can prove no
set of facts in support of his or her claimthat would entitle

himor her torelief. AFL Hotel & Restaurant Whrkers Health &

Wel fare Trust Fund v. Bosque, 110 Hawai ‘i 318, 321, 132 P. 3d
1229, 1232 (2006).

2. The court’s consideration of matters outside the
pl eadi ngs converts a notion to dismss into one for summary

judgment. Foytik v. Chandl er, 88 Hawai ‘i 307, 313, 966 P.2d 619,

625 (1998). Summary judgnent is appropriate where there is no
genui ne issue as to any material fact and the noving party is

entitled to a judgnment as a matter of law. Estate of Doe v. Pau

Revere Ins. Group, 86 Hawai‘i 262, 269-270, 948 P.2d 1103, 1110-
1111 (1997).

3. A conplaint challenging the results of an el ection
pursuant to HRS 8§ 11-172 fails to state a claimunless the
plaintiff denmonstrates errors, mstakes or irregularities that

woul d change the outcone of the election. Tataii v. Cronin, 119

Hawai ‘i at 339, 198 P.3d at 126; Akaka v. Yoshina, 84 Hawai ‘i 383,




387, 935 P.2d 98, 102 (1997); Elkins v. Ariyoshi, 56 Haw. 47, 48,

527 P.2d 236, 237 (1974); Funakoshi v. King, 65 Haw. 312, 317,

651 P.2d 912, 915 (1982).
4. A plaintiff challenging an el ecti on nmust show t hat
he or she has actual information of mstakes or errors sufficient

to change the result. Tataii v. Cronin, 119 Hawai ‘i at 339, 198

P.3d at 126; Akaka v. Yoshina, 84 Hawai ‘i at 388, 935 P.2d at

103; Funakoshi v. King, 65 Haw. at 316-317, 651 P.2d at 915.

5. It is not sufficient for a plaintiff challenging an
el ection to allege a poorly run and i nadequately supervised
el ection process that evinces roomfor abuse or possibilities of
fraud. An election contest cannot be based upon nere belief or

indefinite information. Tataii v. Cronin, 119 Hawai ‘i at 339,

198 P.3d at 126; Akaka v. Yoshina, 84 Hawai i at 387-388, 935

P.2d at 102-103.

6. The possible irregularities in the processing and
tabul ati on of the Septenber 18, 2010 el ection votes do not anount
to actual information of mstakes or errors sufficient to change
the election results for Honol ulu nayor.

7. The matters concerning el ection voting and nedi a
coverage of candi dates do not denobnstrate that the results of the
Sept enber 18, 2010 special vacancy el ection for Honol ulu mayor
woul d have been changed.

8. In an election challenge pursuant HRS § 11-173. 5,
the suprene court is authorized to “deci de what candi date was

nom nated or elected.” HRS § 11-173.5(hb).



9. The renmedy provided by HRS § 11-173.5(b) of having
t he court decide which candidate was nom nated or elected is the
only remedy that can be given for election irregularities

chal | enged pursuant to HRS 8 11-173.5. Funakoshi v. King, 65

Haw. at 316, 651 P.2d at 914.

10. A recount of votes or a new election for Honol ulu
mayor is not a remedy authorized by HRS § 11-173.5(b).

11. There is no genuine issue of material fact related
to plaintiff DeJean’s el ection contest.

JUDGMVENT

Based upon the foregoing findings of fact and
conclusions of law, judgnent is entered in favor of defendant
Bernice Mau, Clerk for the Gty and County of Honolulu. Peter
Carlisle was el ected mayor of the Gty and County of Honolulu in
t he Septenber 18, 2010 special vacancy el ection.

The clerk of the supreme court shall forthwith serve a
certified copy of this judgnent on the clerk of the Gty and
County of Honolulu in accordance with HRS § 11-173.5(b).

DATED: Honol ul u, Hawai ‘i,





