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NO. CAAP-15- 0000379

| N THE | NTERVEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
LAW OFFI CES OF GARY Y. SHI GEMJURA, a Law Corporati on,
Plaintiff-Appellant,
V.
ARLENE PI LI ALOHA, Def endant - Appel | ee,

and
HAWAI | MEDI CAL SERVI CE ASSCOCI ATI ON, Gar ni shee- Appel | ee

APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T
(CASE NO. 1RCl4- 1-1843)

ORDER DI SM SSI NG APPEAL FOR LACK OF APPELLATE JURI SDI CTI ON
(By: Nakamura, Chief Judge, Fujise and Reifurth, JJ.)

Upon review of the record, it appears that we | ack
appel late jurisdiction over Plaintiff-Appellant Law Ofices of
Gary Y. Shigenura's (Appellant Shigenura) appeal fromthe
Honorable Hi |l ary B. Gangnes's

(1) April 7, 2015 judgnent on a January 30, 2015
post -j udgnent order sanctioni ng Appel | ant
Shi genmura by awardi ng attorneys' fees to
Gar ni shee- Appel | ee Hawai i Medi cal Service
Associ ati on (HVSA), and

(2) March 5, 2015 post-judgnent order sanctioning
Attorney Gary Y. Shigenura (Shigenura),

because the district court has not yet entered a witten post-
judgnent order that finally determ nes, and thus ends, the
under |l yi ng post-judgnment proceeding for Appellee HVBA s
Decenber 15, 2014 post-judgnent notion under Rule 60(b) of the
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District Court Rules of Civil Procedure (DCRCP) to set aside a
Decenber 4, 2014 judgnent on an Cctober 13, 2014 post-judgnment
garni shnent order in favor of Appellant Shigenmura and agai nst
Appel | ee HVBA.

Appel I ant Shigenura is attenpting to appeal fromthe
district court's April 7, 2015 judgnent and the March 5, 2015
post -j udgnent sanction order pursuant to Hawaii Revised Statutes

(HRS) § 641-1(a) (1993 & Supp. 2015).

Pursuant to HRS § 641-1(a) (1993), appeals are allowed
in civil matters fromall final judgments, orders, or
decrees of circuit and district courts. In district court
cases, a judgnent includes any order from which an appea
lies. A final order means an order ending the proceeding
| eaving nothing further to be acconplished. Wen a witten
judgment, order, or decree ends the litigation by fully
deciding all rights and liabilities of all parties, |eaving
nothing further to be adjudicated, the judgment, order, or
decree is final and appeal abl e.

Casunpang v. |LWJ, Local 142, 91 Hawai ‘i 425, 426, 984 P.2d 1251,

1252 (1999) (citations, internal quotation marks, and footnote
omtted; enphases added). The final judgnent that adjudicated
Appel I ant Shigenura's conplaint in the underlying case was the
district court's May 7, 2014 judgnent in favor of Appellant
Shi genura and agai nst Def endant - Appel | ee Pili al oha, awardi ng
damages, attorney's fees and costs to Appellant Shigenura in a
total anmount of $17,186.87. No party asserted an appeal fromthe
May 7, 2014 judgnent in this case.

| nst ead, Appellant Shigenura initiated nmultiple post-
j udgnent proceedings to enforce the May 7, 2014 judgnent, which
resulted in nunmerous post-judgnent orders. A resulting "post-
judgnent order is an appeal able final order under HRS § 641-1(a)
if the order ends the proceedings, |eaving nothing further to be

acconplished.” Dtto v. MCurdy, 103 Hawai ‘i 153, 157, 80 P. 3d
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974, 978 (2003) (citation omtted). "[T]he separate judgnent

requi renent articulated in Jenkins v. Cades Schutte Flem ng &

Wight, 76 Hawai ‘i 115, 119, 869 P.2d 1334, 1338 (1994)] is
i napposite in the post-judgnent context." Ditto, 103 Hawai ‘i at
158, 80 P.3d at 979.

Clearly, the rule in Jenkins — to wit, that circuit court
orders resolving clainm against parties nmust generally be
reduced to a judgnment and the judgment nmust be entered in
favor of or against the appropriate parties pursuant to HRCP
Rul e 58 before an appeal may be taken — is limted to
circuit court orders disposing of clains raised in a circuit
court conpl aint.

Id. at 159, 80 P.3d at 980. For exanple, under anal ogous
circunstances in a circuit court post-judgnment proceeding, a
post -j udgnent "order denying a notion for post-judgnent relief
under HRCP [Rul e] 60(b) is an appeal able final order under HRS
§ 641-1(a)." 1d. at 160, 80 P.3d at 981 (citation omtted).

As a result of an initial post-judgnent enforcenent
proceedi ng by Appellant Shigenura, the district court entered an
Cct ober 13, 2014 post-judgnment garni shment order in favor of
Appel | ant Shi genura and agai nst Appel |l ee HVBA in the anount of
$17,186.87, as well as a subsequent Decenber 4, 2014 judgnment on
that same Cctober 13, 2014 post-judgnent garni shment order.
However, Appellee HVSA | ater began a new and separate post-

j udgnment proceeding by filing a Decenber 15, 2014 post-judgnent
DCRCP Rul e 60(b) notion to set aside the Decenber 4, 2014

j udgnment on the Cctober 13, 2014 post-judgnent garni shnment order.
The district court's January 5, 2015 mnutes indicate that the
district court orally announced its intent to grant Appellee
HVBA' s Decenber 15, 2014 post-judgnment DCRCP Rul e 60(b) notion.
However, the district court never actually entered a witten

post -j udgnent order that expressly granted Appell ee HVBA s
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Decenber 15, 2014 post-judgnent DCRCP Rule 60(b) notion. A
witten post-judgnent order by the district court granting
Appel | ee HVBA' s Decenber 15, 2014 post-judgment DCRCP Rul e 60(b)
nmotion would qualify as an appeal abl e final post-judgnment order
under HRS 8§ 641-1(a), but the district court's "oral decision is

not an appeal able order.”™ KNG Corp. v. Kim 107 Hawai ‘i 73, 77,

110 P. 3d 397, 401 (2005). The concept of entering an order
"signifies sonething nore formal than nere oral rendition of an
order or ruling of the court, and contenplates a filed witten

order." Scott v. Liu, 46 Haw. 221, 225-26 377 P.2d 696, 700

(1963); State v. Bulgo, 45 Haw. 501, 503, 370 P.2d 480, 482

(1962). "Though the substance of the court's decision is
captured in the mnutes of court proceedings kept by the clerk
who attended the hearing, they do not substitute for the
requisite witten docunent; they are nmerely prepared for [the

trial court's] owm use." State v. English, 68 Haw. 46, 52, 705

P.2d 12, 16 (1985) (footnote, citation and internal quotation
marks omtted).! At the present tine, the record does not
contain a witten, appeal able, final post-judgnent order that
finally determ nes, and, thus, ends the post-judgnent proceedi ng
for Appellee HVSA s Decenber 15, 2014 post-judgnent DCRCP

Rul e 60(b) noti on.

Neverthel ess, the district court proceeded to enter

! Thus, for exanple, Hawai‘i appellate courts have held that m nute
orders are neither enforceable nor appeal able as court orders. See, e.g.
Torres v. Torres, 100 Hawai ‘i 397, 407, 60 P.3d 798, 808 (2003) ("The famly
court's Septenber 24, 1999 m nute order, notifying the parties that it had
decided in favor of Margot, did not 'embody' or 'announce' appropriate orders;
the court's reasoning and precise contours of its decision remained to be
expressed in the witten order. Consequently, the time within which Louan was
required to file her notion for reconsideration did not begin on Septenber 24,
1999. ")

-4-



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

addi tional post-judgnent orders that are directly related to the
resolution of this post-judgnent proceedi ng for Appellee HVBA s
Decenber 15, 2014 post-judgnent DCRCP Rule 60(b) notion, such as
. a January 30, 2015 post-judgnent order awarding
attorneys' fees to Appellee HVSA as a sanction
agai nst Appel | ant Shi genur a,

. the March 5, 2015 post-judgnment sanction order
agai nst Shi genmura, and

. the April 7, 2015 judgnment on the January 30, 2015
post - j udgnent order awardi ng attorneys' fees.

The March 5, 2015 post-judgnment sanction order agai nst
Shi genura was i medi atel y appeal abl e under the coll ateral order

doctrine. Siangco v. Kasadate, 77 Hawai ‘i 157, 161, 883 P.2d 78,

82, (1994) (acknow edging through dicta that sanction orders
agai nst attorneys are i medi ately appeal abl e under the coll ateral

order doctrine); Schonl eber v. A Reef Adventure, Inc., 97 Hawai ‘i

422, 426, 38 P.3d 590, 594 (App. 2001) (acknow edgi ng that
"orders inposing sanctions against attorneys are inmmedi ately
appeal abl e under the collateral order doctrine."). Nevertheless,
Shigenura did not file his April 30, 2015 notice of appeal wthin
thirty days after entry of the March 5, 2015 post-j udgnent
sanction order, as Rule 4(a)(1) of the Hawaii Rul es of Appellate
Procedure (HRAP) required for a tinely appeal, and the failure to
file atinmely notice of appeal in a civil matter is a
jurisdictional defect that the parties cannot waive and the
appel l ate courts cannot disregard in the exercise of judicial

di scretion. Bacon v. Karlin, 68 Haw. 648, 650, 727 P.2d 1127,

1128 (1986); HRAP Rule 26(b) ("[N o court or judge or justice is
aut hori zed to change the jurisdictional requirenents contained in

Rule 4 of these rules."); HRAP Rule 26(e) ("The review ng court
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for good cause shown may relieve a party froma default
occasioned by any failure to conply with these rules, except the
failure to give tinely notice of appeal."). Consequently, under
the current circunstances, we presently |ack appellate
jurisdiction to review the March 5, 2015 post-judgnent sanction
or der.

Furthernore, absent a witten, appeal able final post-

j udgment order that finally determ nes and ends the post-judgnent
proceedi ng for Appell ee HVSA s Decenber 15, 2014 post-judgnent
DCRCP Rul e 60(b) notion, the district court's directly rel ated
January 30, 2015 post-judgnent order and corresponding April 7,
2015 judgnent awarding attorneys' fees are not yet eligible for
appel l ate review.

In the context of this post-judgnent proceeding, the
final decision by the district court that will perfect the
parties' right to appeal will not be a "judgnment" docunent
(because the district court has already |ong since entered the
May 7, 2014 judgnment on Appellant Shigenmura's substantive cause
of action in his conplaint), but, rather, it will be a witten
post -j udgnent order that finally determ nes, and, thus, ends this
post -j udgnent proceedi ng for Appell ee HVSA's Decenber 15, 2014
post -j udgnment DCRCP Rul e 60(b) notion to set aside the Decenber
4, 2014 judgnent on the Cctober 13, 2014 post-judgnent
garni shnent order. A tinely appeal from such a post-judgnent
order will entitle an aggrieved appellant to obtain appellate
review of all directly related post-judgnent orders that the
district court entered in the resolution of this post-judgnent

proceedi ng, such as
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. t he January 30, 2015 post-judgnment order awardi ng
attorneys' fees to Appellee HVSA as a sanction
agai nst Appel | ant Shi genur a,

. the March 5, 2015 post-judgnment sanction order
agai nst Shi genmura, and

. the April 7, 2015 judgnment on the January 30, 2015
post -j udgnent order awardi ng attorneys' fees.

See, e.qg., Cook v. Surety Life |Insurance Conpany, 79 Hawai ‘i 403,

409, 903 P.2d 708, 714 (App. 1995) (explaining that, when an
aggrieved party appeals from an appeal able final order, "this
court will only consider other orders which were prelimnary
rul i ngs upon which the subject Order was predicated or were part
of the series of orders which collectively led to that Oder."

(citations omtted)); Hoopai v. Civil Service Conmission, 106

Hawai ‘i 205, 215, 103 P.3d 365, 375 (2004) ("The failure to take
an i medi ate appeal froma collateral order does not preclude
review of the order on appeal froma final judgnent." (citation

omtted)); State v. Adam 97 Hawai ‘i 475, 482, 40 P.3d 877, 884

(2002) (allowi ng a sanctioned attorney to obtain appellate review
of an interlocutory sanction order against the attorney by way of
an appeal fromthe final judgnent, because, "[a]s a general rule,
an appeal froma final judgnent in a case brings up for review
all proceeding interlocutory orders in the case.” (citations
omtted)). |In the absence of a witten, post-judgnent order that
finally determ nes and ends the post-judgnent proceeding for
Appel | ee HVBA' s Decenber 15, 2014 post-judgnment DCRCP Rul e 60(b)
notion, we |ack appellate jurisdiction, and Appell ant Shigemura's

appeal is prenmature.

[Jlurisdiction is the base requirement for any court
consi dering and resolving an appeal or original action.
Appellate courts, upon determ ning that they | ack
jurisdiction shall not require anything other than a
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di sm ssal of the appeal or action. Wthout jurisdiction, a
court is not in a position to consider the case further.
Thus, appellate courts have an obligation to insure that
they have jurisdiction to hear and determ ne each case. The
lack of subject matter jurisdiction can never be waived by
any party at any time. Accordingly, when we perceive a
jurisdictional defect in an appeal, we nust, sua sponte,

di sm ss that appeal.

Housi ng Fin. and Dev. Corp. v. Castle, 79 Hawai ‘i 64, 76, 898

P.2d 576, 588 (1995) (citation, internal quotation marks, and

ellipsis points omtted; enphasis added); Peterson v. Hawaii

El ectric Light Conpany, Inc., 85 Hawai ‘i 322, 326, 944 P.2d 1265,

1269 (1997), superseded on other grounds by HRS § 269-15.5 (Supp.
1999); Pele Defense Fund v. Puna Geothermal Venture, 77 Hawai ‘i

64, 69 n.10, 881 P.2d 1210, 1215 n. 10 (1994). Therefore,
| T 1S HEREBY ORDERED t hat appell ate court case nunber
CAAP- 15- 0000379 is dism ssed for |ack of appellate jurisdiction.
DATED: Honol ul u, Hawai ‘i, January 5, 2016.

Chi ef Judge

Associ at e Judge

Associ at e Judge





