NOT FOR PUBLICATION INWEST'SHAWAII REPORTSOR THE PACIFIC REPORTER

NO. CAAP-12- 0000582
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

KElI KO MXI AO, d ai mant - Appel | ee,
%

ATTRACTI ONS HAWAI |, Enpl oyer - Appel | ant
and
HAWAI | EMPLOYERS' MUJTUAL | NSURANCE COVPANY,
| nsurance Carri er-Appel | ant

APPEAL FROM THE LABOR AND | NDUSTRI AL RELATI ONS APPEALS BQARD
(CASE NO AB2010-097; 2-06-06706)

SUMVARY DI SPCSI TI ON ORDER
(By: Foley, Presiding Judge, and Reifurth and G noza, JJ.)

In this workers' conpensation case, Enployer-Appell ant
Attractions Hawaii ("Enployer") and |Insurance Carrier-Appel | ant
Hawai i Enpl oyers' Mitual |nsurance Conpany, Inc. appeal fromthe
Deci sion and Order filed by the Labor and Industrial Relations
Appeal s Board ("Board") on May 22, 2012 ("May 22, 2012 Decision &
Order”). In an unappeal ed deci sion on March 12, 2009 (the
"March 12, 2009 Shoul der Injury Decision"), the Director of Labor
and Industrial Relations ("Director”) had found Enpl oyer and
| nsurance Carrier (collectively, "Attractions") to be liable for
Cl ai mant - Appel | ee Kei ko Moki ao' s physical, right-shoulder injury,
whi ch arose out of a work-related incident occurring on May 18,
2006 (the "May 18, 2006 Shoulder Injury”). This dispute relates
to Moki ao's subsequent claimfor psychological injuries that she
all eges arose fromthe May 18, 2006 Shoul der Injury (the
"April 14, 2009 Psychological Injury dainm).¥

u In the May 22, 2012 Decision & Order, the Board refers to Mokiao's
condition as a "psychiatric injury." The parties, however, have used
(continued...)
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On appeal, Attractions asks this court to vacate the
Board's determ nation that Attractions is |iable to Mkiao under
the April 14, 2009 Psychol ogical Injury Caim Specifically,
Attractions alleges that the Board erred in concluding that: (1)
Attractions is |iable for the psychological injury as a result
of, or as a conpensabl e consequence to, Mkiao's May 18, 2006
Shoul der Injury;# (Il1) Attractions is |liable to Mkiao for
nmedi cal care, services, and supplies for the psychol ogi cal
injury;¥ and that (I11) the permanent partial disability ("PPD")
award it vacated? should be renanded.

Upon careful review of the record, the briefs submtted
by the parties, and the points nade at oral argunent, and having
gi ven due consideration to the argunents advanced, the issues
rai sed, and the relevant statutory and case |law, we resolve
Attractions' points of error as follows, and affirm

| . The Board did not err in holding Attractions |iable for
Moki ao' s | atent psychol ogi cal injury.

In its first point of error, Attractions asks this
court to overturn COL 1, which states that Mkiao "sustained a
psychiatric injury as a result of, or conpensabl e consequence to,
the May 18, 2006 [S]houlder [I]njury.” Attractions urges us to
(re)interpret the evidence as to that point, yet we find that,
notw t hstanding Attractions' proffered alternative reading, the
record contains sufficient evidence to support the Board's

Y(...continued)
"psychiatric" and "psychol ogical" interchangeably in their briefing to this
court, and research reveals that other jurisdictions tend to prefer the
latter. For consistency, this opinion uses "psychol ogical" throughout, but

this choice should not be construed as a statement about the correctness of
each term

2 In connection with this point of error, Attractions challenges the

May 22, 2012 Decision & Order's Findings of Fact ("FOFs") 13, 18, 20, 21, 22,
and 23 and Concl usion of Law ("COL") 1.

£l Specifically, Attractions challenges COL 2 in connection with this
poi nt of error.

4 In its May 22, 2012 Decision & Order, the Board had determ ned
that the Director provided Attractions with insufficient notice that he would
determ ne Moki ao's percentage of PPD during a hearing on the April 14, 2009
Psychol ogical Injury Claim and it therefore vacated the Director's PPD
determ nation in a March 18, 2010 Decision (the "March 18, 2010 Psychol ogi cal
Injury Decision") and remanded. Attractions challenges COL 3 in connection
with this point of error.
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findings and conclusions as to COL 1. As such, the Board did not
clearly err,® and Attractions' first point of error fails.

A Latent workplace injuries are conpensabl e
notw t hstandi ng uncertainty as to a singular date of
mani f est ati on.

Attractions asserts that the Board erred in finding in
FOF 21 and concluding in COL 1 that "the effects of [Mkiao]'s
psychiatric condition fromthe May 18, 2006 [ S] houlder [I]njury
mani fested at the earliest by the second half of 2008 or at the
| at est by March 2009" for purposes of calculating the tineliness
of Mokiao's April 14, 2009 Psychol ogical Injury O aim
Specifically, Attractions argues that Mbkiao's April 14, 2009
Psychol ogical Injury daimwas untinely under HRS 88 386-81, ¢
—-82” and clains that "without a nore specific date of
mani festation and the clarification of the events that led to the
mani festation, [Attractions has been] procedurally denied [its]
right of due process to assert [its] defenses and/or positions.™
W di sagr ee.

Under HRS 88 386-82, "[t]he two-year statute of
limtations for the filing of a workers' conpensation claim
begins to accrue when the claimant's injury becones manifest
. ." Hayashi v. Scott, Co., 93 Hawai ‘i 8, 12, 994 P.2d 1054,
1058 (2000) (enphasis added) (citation omtted). |In Hawai ‘i, the

Sl Under Hawaii Revised Statutes ("HRS") § 91-14(g) (Supp. 2011), an
appeal taken from both FOFs and COLs that present m xed questions of fact and
| aw, such as COL 1 here, is reviewed for clear error. See lgawa v. Koa House

Rest., 97 Hawai ‘i 402, 405-06, 38 P.3d 570, 573-74 (2001) (citations omtted).

8 HRS § 386-81 (1993) sets forth the worker's duty to notify her
empl oyer of a workplace accident: "No proceeding for conpensation under this
chapter shall be maintained unless written notice of the injury has been given
to the enmployer as soon as practicable after the happening thereof."

u HRS § 386-82 (1993) establishes the two-year time frame within
which a worker may file her workers' conpensation claim thereby putting the
enmpl oyer on notice that the worker has suffered a possibly conpensable injury:

The right to conpensation under this chapter shall be
barred unless a witten claimtherefor is made to the director
of labor and industrial relations (1) within two years after
the date at which the effects of the injury for which the
enmpl oyee is entitled to compensation have become manifest
R The claimshall state in ordinary |anguage the time,
pl ace, nature, and cause of the injury.

(Emphasi s added.)
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effects of a workplace injury becone manifest when "the clai mant,
as a reasonable [person], should recognize the nature,
seriousness and probabl e conpensabl e character of his [or her]
injury or disease." Denond v. Univ. of Haw., 54 Haw. 98, 104,
503 P.2d 434, 438 (1972) (quoting 3 Larson, Law of Wrknen's
Conpensation § 84.20 (1971))); see also Haw. Rev. Stat. § 386-82
(requiring claimants to describe the "nature . . . of the
injury," which a claimnt can only do when he or she is aware
that a possibly conpensible injury exists).

Logi cal Iy, however, some worker-clainmants will not
reasonably "recogni ze the nature, seriousness, and probable
conpensabl e character of [their] injur[ies] or disease[s]"

i mredi ately after the offendi ng workpl ace accident. 1d.; e.qg.,
Hayashi, 93 Hawai ‘i at 10, 12, 994 P.2d at 1056, 1058 (hol ding
that the claimant tinely filed his March 1994 workers
conpensati on cl ai mwhi ch arose out of a tenporomandi bul ar j oi nt
("TMJ") injury, the synptons of which began to bother him
"imedi atel y" after the May 1991 wor kpl ace incident causing
it—because "a TMJ injury is difficult to diagnose" and the

cl ai mant "had never heard of a condition called TM] di sorder
until it was diagnosed in June of 1992"). As such, reading a
specific calendar-date requirenent into HRS § 386-81 and/ or HRS
8§ 386-82 could prevent a class of worker-claimants with injuries
that manifest gradually or are difficult to diagnose from seeki ng
conpensati on under a workers' conpensation systemthat is
designed to protect them See Van Ness v. State Dep't of Educ.,
131 Hawai ‘i 545, 558, 319 P.3d 464, 477 (2014) (liberally-
construi ng workers' conpensation statutes to effectuate their
remedi al nature and humanitarian goals). Accordingly, we hold
that uncertainty as to a specific cal endar date of

mani festation-i.e., as to the exact date on which an individual
wor ker - cl ai mant recogni zes "the nature, seriousness and probable
conpensabl e character of [her] injury or disease," Denond, 54
Haw. at 104, 503 P.2d at 438-cannot, by itself, foreclose
recovery. See Flor v. Holguin, 94 Hawai ‘i 70, 84, 9 P.3d 382,
396 (holding that the inability to pinpoint the precise cause of
claimant' s occupational disease was not dispositive of the
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conpensability of her claim, rev'd on other grounds, 94 Hawai ‘i
92, 9 P.3d 404 (2000). See also Brunell v. WIldwod Crest Police
Dep't, 822 A 2d 576, 594-96 (N.J. 2003) (denonstrating that this
is the mgjority rule).

Here, although the Board stated that Mkiao's
psychol ogi cal injury manifested sonetime between the "second half
of 2008" and "March 2009" rather than on a singular date, FOF 18
denonstrates that the Board likely identified the tine frane's
boundaries with reference to Mdkiao's four counseling sessions
with Dr. Marcia Deaton, Ph.D., wth whom Mkiao net® pursuant to
the State of Hawai ‘i, Department of Health's nmental health
assi stance program ai ned at hel ping |laid-off workers cope with
job loss.¥ This lack of precision is reasonable under the facts
of this case, where the March 17, 2009 Dr. Deaton Letter, which
is the earliest docunent in the record to di agnose Mdkiao with a
psychol ogi cal condition, does not specify the precise nonent
when Dr. Deaton made that clinical diagnosis, and because
Moki ao's first appointnent with Dr. Deaton is the first nedical

8/ Moki ao met with Dr. Deaton on August 8, 2008, August 22, 2008
October 14, 2008, and on an unspecified date in early 2009. W disagree with
Attractions and proceed as if the fourth counseling session occurred between
February 21, 2009, and March 17, 2009. Indeed, in a letter addressed to
counsel for Attractions and dated March 17, 2009 (the "March 17, 2009 Dr.
Deaton Letter"), Dr. Deaton discussed her inpressions of Mokiao "last week"
and recalled that her final counseling session with Mkiao took place "upon
[ Moki ao''s] return fromher trip to Japan for [shoul der] surgery" at Osaka
Uni versity Hospital on Novenmber 4, 2008 (the "Novenmber 4, 2008 Surgery"). And
according to an "Urgent Request to Continue Hearing" written by Mokiao's
attorney, Mokiao returned fromthe November 4, 2008 Surgery on February 21
20009.

o We conclude that when the Board used the phrase, second half of
2008, in describing the beginning of the manifestation period in FOF 21 and
COL 1, it was specifically referring to Mokiao's first appointment with Dr.

Deat on. I ndeed, FOF 18 states that "[a]t the time she saw Dr. Deaton in 2008
[ Moki ao] was close to meeting the diagnostic criteria for a major depressive
epi sode." Likewi se, the |l anguage of the May 22, 2012 Decision & Order

indicates that the Board based its statement about the end of the
mani f estati on period, on the date of the March 17, 2009 Dr. Deaton Letter, for
FOF 18 al so recounts that "[b]y March 2009, [ Mokiao] was suffering from a

di agnosabl e psychiatric disorder . . . ."

10/ Moki ao never became Dr. Deaton's "patient" due to the tenporary

nature of the post-layoff health assistance program and, "per direction of
[Dr. Deaton's] supervisor," Dr. Deaton did not keep any records of their

sessi ons together. Moreover, the parties did not call Dr. Deaton to testify
at any hearing related to the instant dispute. Therefore, the March 17, 2009
Dr. Deaton Letter is the only documentation of what took place during Mokiao's
post -l ayoff counseling sessions.
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docunent ati on of the manifestation of Mkiao' s psychol ogi cal
injury contained in the record. Therefore, the record on appeal
supports the Board's determ nation that Mkiao first |earned of
the nature, seriousness, and probabl e conpensability of her
psychol ogi cal injury—and therefore that the HRS § 386-82 statute
of limtations began to run—at sonme point in tine between

Moki ao's first appointment with Dr. Deaton and the March 17, 2009
Dr. Deaton Letter. See, Hayashi, 93 Hawai ‘i at 12, 994 P.2d at
1058 (holding that the effects of claimant's TMJ injury becane
"mani fest," so that the limtations period under HRS § 386-82
began to run when the claimant's injury "was accurately

di agnosed" rather than when the clai mant began experiencing
synptons); Flor, 94 Hawai ‘i at 81, 9 P.3d at 393 ("[T]he statute
of limtations on [the claimant]'s clainms woul d not have begun to
run until her discovery that she had contracted hepatitis C").

B. The Board perm ssibly disregarded Dr. Rogers' opinion

about the date of manifestation.

Attractions next attacks COL 1 by arguing that the
Board erred in FOF 20 by sinply and erroneously ignoring the
determ nation by Dr. Joseph Rogers, Ph.D., that Mokiao's
psychol ogical injury likely "was mani fest as early as Qctober
2006. "% Relying on this determ nation, Attractions concl udes
that Mokiao's April 14, 2009 Psychol ogi cal Injury C ai mwas
therefore barred by HRS § 386-82's two-year limt. W are not
convi nced.

At the outset, we note that unlike its treatnent of Dr.
Deaton's opinions in FOF 13, the Board did not find all of Dr.
Rogers' opinions to be credible in FOF 20.% W defer to the

S Dr. Rogers conducted an | ndependent Psychol ogi cal Eval uation
("I PE") of Mokiao, the results of which he offered in two reports al ongside
his review of Mokiao's work injury-related health records to date. In these

reports, Dr. Rogers opines that Mokiao's psychol ogical condition "was fully
mani fested by [ October 20]06[,] when [ Mokiao's physician] closed her case

12/ On the one hand, at the end of its first FOF mentioning Dr.
Deat on' s opi ni ons about Moki ao, the Board specifically "credits Dr. Deaton's
report and opinions." At the end of the first FOF mentioning Dr. Rogers, on

t he other hand, the text is silent as to the Board's assessment of his
credibility. While the Board subsequently discussed its assessnment of Dr.
(continued. . .)
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Board, as the trier of fact below, in its decision to selectively
credit Dr. Rogers' testinony and various |PE reports. See Inre
Doe, 107 Hawai ‘i 12, 19, 108 P.3d 966, 973 (2005) (quoting State
v. Lubong, 77 Hawai ‘i 429, 432, 886 P.2d 766, 769 (App. 1994))
(explaining that the Board, as fact-finder, has inherent
authority to nmake determ nations regarding the credibility of
W tnesses and the applicability of evidence offered). |ndeed,
the record contains no nedical docunentation to support Dr.
Rogers' opinion that Mkiao's psychol ogical injury becanme
mani fest as early as October 2006. Alkire-Clenen v. Castle
Medi cal Center, CAAP-12-0000095, 2013 W 2301089, at *1 (Hawai ‘i
App. May 22, 2013). Furthernore, it is clear fromthe record
that Dr. Rogers m sunderstood the meaning of the term
"mani festation” in the context of workers' conpensation | aw when
he was eval uati ng Mokiao's case.®® Flor, 94 Hawai i at 85, 9
P.3d at 397 (citation omtted).

As such, we find no error in the Board' s decision to
di sregard Dr. Rogers' opinion as to when Mkiao's psychol ogi ca
injury becane |egally manifest.

C. The record contains anple evidence to support the
Board's enunerated tinme-franme of manifestation
Next, Attractions contends that even if we ignore Dr.
Rogers' opinion regarding the date of manifestation, "the [Board]
shoul d have determ ned and concl uded that the date of
mani f estati on was August 8, 2008 when [ Mokiao] first visited Dr.
Deat on or August 22, 2008 when she had her second visit with Dr.
Deaton or Cctober 14, 2008 when she had her third visit with Dr.

2/ (... continued)
Rogers in FOF 20, it only credited "the opinions and testimny of Dr. Rogers
relating to [ Mokiao]'s diagnosable mental disorder and the source of her

emotional distress . . . ." (Enmphasis added.)
13/ The | egal date of manifestation concerns "the moment at which in
nost instances [a] claimant [in Mokiao's position] ought to know [s]he has a

conmpensable claim"™ Flor, 94 Hawai ‘i at 82, 9 P.3d at 394 (quoting Lowrey v.
McCor mi ck Asbestos Co., 475 A.2d 1168, 1174 (1984)). Yet during his testinmony
before the Board at the January 21, 2010 hearing on Mokiao's April 14, 2009
Psychol ogical Injury Claim Dr. Rogers explained that he arrived at October
2006 as a predicted date of manifestation because he believed that to be the
date when the "synptonms first became present” of what Dr. Deaton would, years
| ater, diagnose as Mokiao's psychol ogi cal adjustment disorder.

7
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Deaton.” As we find the Board's tine-frame to be sufficiently

supported by the record, any other conclusion that the facts in

the record mght additionally or alternatively support is

irrelevant in light of our standard of review on appeal.
Accordingly, we hold that the Board did not err by

di sregarding Dr. Rogers' date-of-nmanifestation opinion.

D. Moki ao was not required to appeal froman earlier

di sposition resolving her physical injury clains before

filing the April 14, 2009 Psychol ogical Injury O aim

Next, Attractions argues that if Mkiao' s "psychiatric
condition was manifest prior to the Director's [March 12, 2009
Shoul der I njury Decision], then the [Board] should have
determ ned that [the April 14, 2009 Psychol ogical Injury d ain
shoul d be deni ed because [Mkiao] failed to tinely file an appeal
of [March 12, 2009 Shoul der Injury Decision] finding that she
only had only a right shoulder injury pursuant to [HRS
8] 386-87,% [and because] there has not been a change in her
condition to allow for a reopening of her claimto add a new
injury pursuant to [HRS 8] 386-89.1%" This argunent has no

14/ HRS § 386-87 (1993) requires, in relevant part, that appeals from
the Board's decisions be taken within 20-days after a copy of the decision has
been mailed to the parties:

(a) A decision of the [D]irector shall be final and
concl usive between the parties, except as provided in section
386-89, unless within twenty days after a copy has been sent
to each party, either party appeals therefromto the appellate
board by filing a written notice of appeal with the appellate
board or the departnment.

15 HRS § 386-89 (1993) states, in relevant part:

(a) In the absence of an appeal and within twenty days
after copy of the decision has been sent to each party, the
director of |labor and industrial relations may upon the
director's own notion or upon the application of any party
reopen a case to permt the introduction of new y discovered
evidence, and may render a revised decision.

(c) On the application of any party in interest,
support by a showi ng of substantial evidence, on the ground of
a change in or of a mstake in a determ nation of fact rel ated
to the physical condition of the injured enployee, the
director may, at any time prior to eight years after date of
the | ast paynment of conpensation, whether or not a decision
awar di ng conpensati on has been i ssued, or at any tinme prior to
eight years after the rejection of a claim review a

(continued...)
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nerit.

First, we note that several of Attractions' sub-
argunments on this point msconstrue the sequence of events in
this case. In these sub-argunents, Attractions clains that the
Director considered Mkiao's psychol ogical condition at the
heari ng preceding the March 12, 2009 Shoul der Injury Deci sion,
whi ch addressed Moki ao's | evel of physical disability and
di sfigurement as related to her August 17, 2007 petition to
reopen an earlier, physical injury claimand considered an
earlier decision on that claim There is nothing in the record
on appeal, however, to suggest that either the Director or the
parti es began to eval uate Mki ao's psychol ogical injury for at
| east anot her nonth—until after the March 17, 2009 Dr. Deaton
Letter. And because Mkiao also filed her April 14, 2009
Psychol ogical Injury CAaimafter the Director issued the March
12, 2009 Shoul der Injury Decision, we cannot hold that the
Director erred by failing to consider the injury Mkiao describes
for the first time in her April 14, 2009 claimin the March 12,
2009 decision. Thus, we reject all of the argunents Attractions
prem ses on this reading of the facts.

Second, Attractions fails to cite any authority in
support of its contention that a | ater-manifesting psychol ogi cal
injury does not constitute sufficient grounds for re-opening a
wor kers' conpensation case that previously considered only a
physical injury. Hawai‘ courts interpret HRS 8§ 386-3 broadly to
"reflect the policy of the Worknmen's Conpensation Law that an

enpl oyee should be indemified for all infirmties resulting from
his enploynment.” Van Ness, 131 Hawai ‘i at 559, 319 P.3d at 478
(quoting Royal State Nat'l Ins. Co. v. Labor & Indus. Relations

Appeal Bd., 53 Haw. 32, 37, 487 P.2d 278, 281 (1971) (holding
that "psychic injuries arising out of the enploynent

rel ati onshi p" are conpensabl e under that statute)) (interna
guot ati on marks and brackets omtted). Wthout nore, then,
Attractions' argunent based on HRS 88 386-87, -89 fails. See

(... continued)
compensation case and issue a decision which may award,
term nate, continue, reinstate, i ncrease, or decrease

compensati on.
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Kaki nam v. Kakinam , 127 Hawai ‘i 126, 144 n. 16, 276 P.3d 695,
713 n. 16 (2012) (citing In re Guardianship of Carlsmth, 113
Hawai ‘i 236, 246, 151 P.3d 717, 727 (2007) (noting that the ICA
may "disregard a particular contention if the appellant makes no
di scerni bl e argunent in support of that position")).

E. Moki ao' s Novenber 4, 2008 Surgery has no bearing on the

April 14, 2009 Psychol ogical Injury O aim

Attractions al so argues that the Board erred by failing
to find or conclude that Attractions is "not responsible for the
Novenber 4, 2008 . . . [SJurgery and [is] not responsible for any
conpensabl e consequences resulting fromthe intervening condition
of the right shoul der as of Novenber 4, 2008 onward." W reject
both parts of this argunent, nanely: (1) that the Board should
have addressed liability for the Novenmber 4, 2008 Surgery in its
May 22, 2012 Decision & Order,® and (2) that the Novenber 4,
2008 Surgery represents an intervening event cutting off
Attractions' liability under the April 14, 2009 Psychol ogi cal
Injury Caim

(1) Upon its consideration of the April 14, 2009
Psychol ogical Injury Claim the Board had no obligation to issue
FOFs and/or COLs related to Mokiao's physical injury—ncluding,
but not limted to, her Novenber 4, 2008 Surgery. |ndeed, the
Director has not specifically addressed Mkiao's physical injury
since the March 12, 2009 Shoul der I njury Decision, which preceded
Moki ao's April 14, 2009 Psychol ogical Injury Claimby nore than a
mont h. 2 And al t hough Moki ao has, since March 12, 2009,
attenpted to re-open her physical injury claimfor consideration
of new evidence related to the Novenber 4, 2008 Surgery, nothing
in the record suggests that the Director has considered these
requests. Therefore, any determ nation of liability for the

16/ The Board acknow edged the fact that Mokiao underwent surgery in

its May 22, 2012 Decision & Order, but it did not make any findings as to
liability for this surgery.

S Al t hough Moki ao's attorney submtted his "Urgent Request to
Conti nue Hearing" on the eve of the February 25, 2009 hearing, nothing in the
record suggests that the Board considered any evidence related to Mokiao's
Novenmber 4, 2008 Surgery before issuing its March 12, 2009 Shoul der I|njury
Deci si on.

10
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Novenber 4, 2008 Surgery is irrelevant to the issues before this
court on appeal .

(2) Attractions points to nothing in the record
suggesting that Mkiao's "psychiatric injury [] was not manifest
until after the unrelated Novenber 4, 2008 right shoul der
surgery/treatnment,"” which is essentially its intervening-cause
argunent. Moreover, Attractions has failed to identify where it
rai sed this argunent below, and we are unable to locate it
ourselves. As such, notw thstandi ng counsel for Attractions'
enphasis on this point at oral argunent, we deemit to be waived.
See Lales v. Wholesale Motors Co., 133 Hawai ‘i 332, 343 n.9, 328
P.3d 341, 352 n.9 (2014) (quoting Kau v. Cty & Cnty. of
Honol ul u, 104 Hawai ‘i 468, 474 n.6, 92 P.3d 477, 483 n.6 (2004))
(explaining that it is the well-settled |aw of this jurisdiction
that points of error not argued bel ow are deened wai ved on
appeal). That is, Attractions nmay not argue for the first tine
on appeal that the Novenber 4, 2008 Surgery—er sone separate
event all egedly-necessitating that surgery—onstitutes an
intervening injury, so we hold that the Board did not err by
failing to, sua sponte, address the matter bel ow

F. Moki ao's pre-manifestation-period [ayoff by Enployer is
not an intervening injury.

Next, Attractions contests the Board's FOF 23 and
argues in the alternative that even if the effects of Mkiao's
psychol ogi cal injury becane nmani fest between the "second hal f of
2008" and "March 2009," as stated in the May 22, 2012 Decision &
Order, the Board should have determ ned that Mokiao's August 2008
| ayoff by Enpl oyer was an intervening event that cuts off
Attractions' liability for any psychol ogical injury manifesting
thereafter. However, as the Board noted in FOF 20, Attractions
has not provided sufficient evidence to rebut the presunption
t hat Moki ao' s psychol ogical injury is the conpensabl e consequence
of her May 18, 2006 Shoul der Injury. See Haw. Rev. Stat.

8§ 386-85 (1993) ("In any [workers' conpensation case,] it shal

be presuned, in the absence of substantial evidence to the
contrary . . . , [t]hat the claimis for a covered work
injury[.]"). Furthernore, the HRS § 386-85 presunption "is not a

11
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mere procedural device that disappears upon the introduction of
contrary evidence." Akam ne v. Hawaiian Packing & Crating Co.,
53 Haw. 406, 408, 495 P.2d 1164, 1166 (1972). Indeed, "[t]he | aw
does not require that all evidence put before an adm nistrative
agency nust support the agency's findings"; rather, "[i]t is
legally sufficient if findings are supported by reliable,

probative, and substantial evidence in the whole record.” Poe v.
Haw. Labor Relations Bd., 97 Hawai ‘i 528, 538, 40 P.3d 930, 940
(2002) . As we have found that the Board' s findings here are so
supported, we will not overturn the findings and concl usi ons

Attractions attacks on these grounds.

In sum although the Board did not identify a singular
date on which the effects of Mkiao' s psychol ogical injury becane
mani fest, the date on which Mkiao filed the April 14, 2009
Psychological Injury Claimis wthin two years of all dates
within the Board' s second half of 2008-to-Mrch 2009 tine-frane.
Thus, FOF 22 finding that the claimwas tinely filed is not
clearly erroneous, and the need to identify a singular date
within the tinme frame is an abstract question with no bearing on
the outconme of this case. See E& Lounge Operating Co. v. Liquor
Commin of City & Cnty. of Honolulu, 118 Hawai ‘i 320, 339, 189

P.3d 432, 451 (2008) ("The duty of this court . . . is to decide
actual controversies by a judgnment which can be carried into
effect, and not to give options upon . . . abstract propositions,

or to declare principles or rules of |aw which cannot affect the
matter in issue in the case before it." (quoting Wng v. Bd. of
Regents, 62 Haw. 391, 395, 616 P.2d 201, 204 (1980))). As
Attractions has also failed to denonstrate that its liability
shoul d be cut off by any intervening event, and because the
record sufficiently supports the Board's credibility

determ nations and rel ated findings, we hold that those findings
are not clearly erroneous, and we therefore reject the first
poi nt of error and uphold the May 22, 2012 Decision & Order's
FOFs 13, 18, 20, 21, 22, 23 and COL 1.

1. Attractions' future liability for Mkiao' s psychol ogi cal
injury is warranted.

Attractions next argues that the Board erred in COL 2

12
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by concluding that Attractions is "liable for nedical care,
services, and supplies for the psychiatric condition/injury."
W di sagree.

A The Board had no obligation to i ssue an FOF regardi ng
the specific inpact of Mkiao' s |ayoff from enpl oynent
on her psychol ogical injury.

Attractions clainms that the Board shoul d have
"acknow edge[ d] the extent of [Mokiao' s] psychiatric injury that
ha[ d] been caused by or aggravated by the August 2008 | ayoff™
because, it continues, "unless and until [Mokiao] recovers [from
her psychiatric pre-existing |layoff condition, [Attractions]
shoul d not be responsible for further nmedical care from August 8,
2008 onward." However, as discussed above, we uphold the Board's
determ nation in FOF 23 that the |ayoff was nmerely "an additiona
stressor that was overshadowed by the enotional effects of the
[ Moy 18, 2006 Shoul der Injury]."

As such, we conclude that there is reliable, probative,
and substantial evidence in the whole record to support the
Board's findings, so the Board did not err by failing to
attri bute Mkiao's psychological injury to the layoff. See Van
Ness, 131 Hawai ‘i at 562, 319 P.3d at 481 (quoting Akam ne, 53
Haw. at 410, 495 P.2d at 1167) (explaining that, "while it may be
sound nedically to say that" an alternative event was the cause
of an enployee's injury, such a statenent is inconsequential to
wor kers' conpensati on because even "the slightest factor of
aggravation" can be enough to inpose liability).

B. The Board was not required to apportion responsibility
for Mkiao's psychological injury between Attractions
and sone other party.

Attractions also argues that "the [Board] has erred by
not acknow edgi ng the extent of the psychiatric injury that has
been caused by or aggravated by the condition and/or injury that
necessitated the need for the Novenber 4, 2008 [ Surgery] and
subsequent nedical care.” As noted above, however, Attractions
fails to identify where it raised this argunent bel ow
Furthernore, Attractions provides no authority stating that the
Board is required to apportion liability where a worker's injury

13
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has multi ple causes, cf. Van Ness, 131 Hawai ‘i at 562, 319 P. 3d

at 481 ("[T]he slightest aggravation or acceleration of an injury
by the enploynment activity nmandates conpensation." (quoting
DeFries v. Ass'n of Omers, 999 WIlder, 57 Haw. 296, 309, 555
P.2d 855, 862 (1976)) (internal quotation marks omtted)), and it
is not the responsibility of this review ng court to nake such an
argunent on Attractions' behalf. See Kakinam ,h6 127 Hawai ‘i at

144 n. 16, 276 P.3d at 713 n.16 (citation omtted); Haw. R App

P. 28(b)(7). Accordingly, the argunent fails. Lales, 133

Hawai i at 343 n.9, 328 P.3d at 352 n.9 (citations omtted).

C. The Board properly determ ned that Attractions may be
liable for future treatnment under the April 14, 2009
Psychol ogi cal Injury Caim
Attractions next attacks COL 2 by arguing that "the

[ Board] erred by addressing future issues of nedical care not yet
before themor the Director.” 1In the relevant portion of COL 2,
however, the Board explained that Mkiao's "entitlenent to
specific nedical care, which is not an issue before the Board, is
dependent upon all other requirenent of Chapter 386, HRS, and the
Hawai i Wbrkers' Conpensation Medical Fee Schedule being net[.]"
The Board correctly states the |aw.

As the Board acknow edged in COL 2, it is not limted
to making its liability determnations only when a specific
treatment plan is before it. See, e.g., Perkins v. Puna
Plantation Haw., Ltd., No. CAAP-12-0000563, 2013 W. 5019431, at
*1-2 (Hawai ‘i App. Sept. 13, 2013) (holding that the Board has
statutory authority to order an enployer to pay for future
medi cal treatnent even if a specific course of treatnent is not
anticipated or in dispute at the tine of the Board' s decision).

18/ In relevant part, COL 2 reads:

[ Moki ao]'s entitlement to specific medical care, which
is not an i ssue before the Board, is dependent upon all other
requi rements of Chapter 386, HRS, and the Hawaii Workers'
Conmpensati on Medi cal Fee Schedul e being met, (e.g., such care,
services, and supplies, so |long as reasonably needed and as
the nature of the injury requires, and appropriately
requested, reported, authorized, and billed). Jochola v. Maui
Econ[.] Opportunity, Inc. et al., AB 2005-206(M ([Haw. LIR
App. Bd.] Sept[.] 25, 2008).

14
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As such, we hold that it was not error for the Board to inpose
liability on Attractions for such prospective nedical care,
services, and supplies as the nature of Mokiao's psychol ogi cal
injury requires should the need for such future treatnent arise
after the date of this disposition.

D. The record sufficiently supports the Board' s concl usion
t hat Moki ao' s psychol ogical injury warrants future
treat ment.

Attractions additionally attacks the validity of COL 2
by arguing that the Board failed to "consider[] the credible
evi dence, or |ack thereof, regarding the need for nedical care"
because "there are no opinions fromany health care providers
suggesting or providing opinions that [Mkiao] was in need of
further treatnment as of the [May 22, 2012 Decision & Order]."
This argunent is factually incorrect.

While it is true that "an award of future treatnent as
part of the original claimcannot be affirmed w thout evidence in
the record supporting a determ nation that future treatnment wll
be 'reasonably needed' to relieve the claimant fromthe effects
of the work injury[,]" Kuainoku v. State, Dept. of Educ. Kauai,
No. CAAP-11-0000616, 2014 W. 2921835, at *2 (Hawai ‘i App. June
27, 2014) (enphasis added); accord Pulawa v. Cahu Const. Co., 136
Hawai ‘i 217, _ , 361 P.3d 444, 452 (2015) (discussing HRS
88 386-21(a), -24), the record here does contain such supporting
evidence. In the March 17, 2009 Dr. Deaton Letter, for exanple,
Dr. Deaton stated that she believed Mkiao wll benefit from
future psychological treatnent: "[With some additional
t herapy/ counseling, | expect that [Mkiaol] wll return to her
pre-injury |level of functioning." Accordingly, Dr. Deaton
referred Mokiao to "several psychologists and, if necessary,
psychiatrists to contact for foll owup services." Furthernore,
in one of Dr. Rogers' |IPE Reports, he stated that Mkiao "could
probably benefit from continued psychol ogi cal treatnent”;
al t hough Dr. Rogers al so concluded that "[Mkiao] would be nuch
better off to pursue psychol ogical treatnent foll ow ng case
[]cl osure, outside of the Wirkers' Conpensation system And at
the rel evant Board hearing, Dr. Rogers agreed that "it's

15
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possi bl e" that Mokiao can benefit fromfuture treatnent after
resolution of this case.

As we will not disturb the Board's credibility
determ nations affording weight to these nedical opinions unless
they are not supported by sufficient evidence in the record on
appeal, Brenmer v. Weks, 104 Hawai ‘i 43, 51, 85 P.3d 150, 158
(2004) (citations omtted), COL 2 stands.

I11. Attractions has waived its objection to the sufficiency of
the notice it received prior to the January 21, 2010 hearing
before the Director.

For its final point, Attractions challenges COL 3 and
argues that the Board "erred in concluding that the [ PPD] award
shoul d be vacated" because the Notice of Hearing dated
Decenber 18, 2009 did not properly notify the parties that PPD
woul d be addressed at the January 21, 2010 heari ng on Moki ao's
April 14, 2009 Psychological Injury Claim However, Attractions
does not identify where it raised the argunent bel ow, and we
observe no evidence of it in the record. As such, the argunent
is waived. See Rapp. v. Schmdt, No. 27883, 2008 W. 4001189, at
*1 (Hawai ‘i App. Aug. 29, 2008) (citing In re Guardi anship of
Carlsmth, 113 Hawai ‘i at 225, 151 P.3d at 706) (finding that the
parties, who appeared through counsel at a hearing and "did not
make any objections regarding notice or service at that tine[,]"
had wai ved t hose objections).

For the foregoing reasons, we affirmthe Labor and
| ndustrial Relations Appeals Board's Decision and Order filed on
May 22, 2012.

DATED: Honol ul u, Hawai ‘i, January 11, 2016.
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