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NO. CAAP-14- 0001068
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,
V.
| KUA A. PURDY, Defendant- Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR NO 13-1-1252)

SUMMARY DI SPOSI TI ON ORDER
(By: Nakanmura, C J., Fujise and G noza, JJ.)

Def endant - Appel | ant | kua A. Purdy (Purdy) appeals from
a Judgnment of Conviction and Sentence, filed on July 23, 2014, in
the Circuit Court of the First Circuit (circuit court).! Judgnent
was entered against Purdy after he was found guilty of Pronoting
a Dangerous Drug in the Third Degree (Count 1), in violation of
Hawai i Revised Statutes (HRS) § 712-1243 (2014);? Unl awful Use of
Drug Paraphernalia (Count 11), in violation of HRS § 329-43.5

1 The Honorable Dexter D. Del Rosario presided.
2 HRS § 712-1243 provides:

8§712-1243 Pronoting a dangerous drug in the third
degree. (1) A person commts the offense of promoting a
dangerous drug in the third degree if the person knowi ngly
possesses any dangerous drug in any anmount.

(2) Pronoting a dangerous drug in the third degree
is a class C felony.
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(2010);® and Theft in the Fourth Degree (Count II1), in violation
of HRS § 708-833 (2014).*

On appeal, Purdy contends that the circuit court abused
its discretion when it denied his notion to dismss Counts | and
Il based on a de minims violation pursuant to HRS § 702-236(1)
(2014)° because the circuit court applied the wong | egal
standard to the nmotion.® Purdy further contends that he was
deprived of the effective assistance of counsel because his trial
counsel failed to properly assert all relevant elenents of a
notion to dism ss based on a de mnims violation.

Upon careful review of the record and the briefs

8 HRS § 329-43.5 provides in pertinent part:

[ 8329-43.5] Prohibited acts related to drug
paraphernalia. (a) It is unlawful for any person to use, or
to possess with intent to use, drug paraphernalia to plant,
propagate, cultivate, grow, harvest, manufacture, conmpound,
convert, produce, process, prepare, test, analyze, pack
repack, store, contain, conceal, inject, ingest, inhale, or
ot herwi se introduce into the human body a controlled
substance in violation of this chapter. Any person who
violates this section is guilty of a class C felony and upon
conviction may be inprisoned pursuant to section 706-660
and, if appropriate as provided in section 706-641, fined
pursuant to section 706-640.

4 HRS § 708-833 provides:

§708-833. Theft in the fourth degree. (1) A person
commts the offense of theft in the fourth degree if the
person commits theft of property or services of any val ue
not in excess of $100.

(2) Theft in the fourth degree is a petty m sdemeanor.

5 HRS § 702-236(1) provides in pertinent part:

8§702-236 De minims infractions. (1) The court may
di sm ss a prosecution if, having regard to the nature of the
conduct alleged and the nature of the attendant
circumstances, it finds that the defendant's conduct:

(b) Did not actually cause or threaten the harm or
evil sought to be prevented by the | aw defining
the offense or did so only to an extent too
trivial to warrant the condemati on of
convictionf.]

5 Purdy does not challenge his conviction on Count I11.
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submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |law, we resolve Purdy's
points of error as follows and affirm

1. Mtion to Dismss for De Mnims Infractions. 1In
this case, Purdy is alleged to have stolen a charitable
contribution container froma 7-11 Store. \Wen Purdy was
subsequently arrested, approximately thirty (30) mnutes after
the theft, a pat down by the arresting officer reveal ed that
there was a prescription pill bottle in Purdy's pants in which
there was a glass pipe. Testing of the glass pipe showed that it
had resi due wei ghing .002 grans and contai ni ng net hanphet am ne.

HRS § 702-236(1)(b) provides that a court may dismss a
prosecution as a de mnims infraction if "having regard to the
nature of the conduct alleged and the nature of the attendant
ci rcunstances," the court finds that the defendant's conduct
"[d]id not actually cause or threaten the harmor evil sought to
be prevented by the law defining the offense or did so only to an
extent too trivial to warrant the condemation of conviction[.]"
We review the circuit court's decision under HRS § 702-236 for
abuse of discretion. State v. Viernes, 92 Hawai ‘i 130, 133, 988
P.2d 195, 198 (1999).

Purdy contends that the circuit court abused its
di scretion in denying his notion to dism ss because, in both its
oral denial of the notion and its filed order, the circuit court
erroneously relied on the followng three-prong test fromJustice
Acoba's dissent in State v. Carm chael, 99 Hawai ‘i 75, 53 P.3d
214 (2002) (plurality opinion):’

7 In a footnote in his opening brief, Purdy contends that, despite his

moving to dism ss both Counts | and Il as de mnims infractions, the record
appears to reflect that the circuit court only denied the notion as to Count
l. Purdy does not raise this as a point of error, therefore the argunment is
wai ved. Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 28(b)(4). Also,

Purdy's argument before the circuit court as to why Count Il should be
di sm ssed as a de minims infraction was dependent on the circuit court first
finding his violation in Count | to be de mnims. The circuit court denied

the motion as to Count |I.
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The threshold qualification establishing that the
defendant's conduct either does not cause the harm sought to
be proscribed by HRS § 712-1243 or does so to an extent too
trivial to warrant conviction is possession of an amount of
drug not (1) saleable or (2) useable, i.e. capable of
producing an illicit pharmacol ogical effect, or (3) linked
to the defendant's involvenment in a crime to support a drug
habit at the tinme.

Id. at 100, 53 P.3d at 239 (Acoba, J., dissenting) (enphasis
added). Purdy asserts instead that "[t]he case law in Hawaii for
a finding of conduct to be de mnims in the context of drug-
rel ated offenses is whether the drugs are sal eabl e or useable.”
Purdy is correct that the third prong of Justice
Acoba's test in his Carm chael dissent has not been adopted by a
majority of a Hawai ‘i appellate court. However, although the
circuit court should not have pointed to that test, it appears
that the circuit court ultimately ruled in a manner that is
consistent wwth Hawaii case law regarding de mnims infractions
and HRS § 712-1243, such that its denial of Purdy's nmotion to
di sm ss was not an abuse of discretion.
In its oral ruling, although the circuit court
di scussed Justice Acoba's three-part test in his Carm chael
di ssent, the court concluded its ruling by stating:

When defendant's possession of the drugs arises out of
his arrest for a theft, then under these circumstances, the
Court cannot find that to be trivial because that is what
the statute sought to abrogate.

So for those reasons, the Court will, inits
di scretion, will deny the notion.

Moreover, in its Findings of Fact, Conclusions of Law, And O der
Denyi ng Defendant's Motion To Dismiss For De Mnims Violation
(Fi ndi ngs and Concl usions), filed on January 22, 2014, the
circuit court properly referenced the | anguage under HRS § 702-
236(1) (b) and standards set forth in the plurality opinion in
Carm chael. Although, like its oral ruling, the circuit court
al so di scussed Justice Acoba's three-part test in his Carm chael
di ssent, the circuit court's ultinmate conclusion was that:

Based on Defendant's possession of a methanphetam ne snoking
devi ce and snoked net hanphetam ne residue upon his person
during the conmi ssion of a property crime, this court cannot
concl ude that Defendant's conduct did not actually cause or

4
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threaten the harm or evil sought to be prevented by the | aw
defining the offense of promoting a dangerous drug in the
third degree, HRS § 712-1243, or that it did so only to an
extent too trivial to warrant the condemnation of
conviction.

Thus, it appears that the circuit court denied the notion because
Purdy possessed a pi pe containi ng nmet hanphet am ne resi due while
commtting a property crine. This conclusionis inline with
Hawai ‘i case | aw.

Mor eover, we disagree with Purdy's contention that, in
determ ning whether a drug offense is de mnims, Hawaii case |aw
limts the analysis to whether the drugs are sal eabl e or useabl e.
In State v. Fukagawa, 100 Hawai ‘i 498, 60 P.3d 899 (2002), the
Hawai i Suprene Court stated that:

In determ ning whether a defendant's conduct caused or
threatened the evils sought to be prevented by drug | aws,
this court has considered the amount of drugs a defendant
possessed as one of the relevant circunmstances to be
considered. . . . However, gquantity is only one of the
surrounding circunstances a court must consider. Before

di sm ssing a charge as a de mnims infraction, a court nust
consi der the amount of drugs possessed and the surrounding
circunmstances to determne if the defendant's conduct caused
or threatened the harm or evil sought to be prevented by the
| aw defining the offense sufficiently to warrant the
condemnati on of conviction

Id. at 505, 60 P.3d at 906 (enphasis added)(citations omtted).
"The | egi sl ative purpose of the penal statutes relating to drugs
and i ntoxicating conpounds - including HRS § 712-1243 - is to
respond to 'abuse and social harm' The legislature increased
the penalties attendant to the possession or distribution of
met hanphet am nes 'to counter increased property and viol ent
crinmes.'" Viernes, 92 Hawai ‘i at 134, 988 P.2d at 199 (citations
omtted).

This court's decision in State v. Sanford, 97 Hawai ‘i
247, 35 P.3d 764 (App. 2001), cert denied, 97 Hawai ‘i 247, 35
P.3d 764 (2001), is instructive. In Sanford, the defendant was
detained in a store for shoplifting and, while detained, drug

contraband was found in her bag (.004 granms of a substance
cont ai ni ng nmet hanphetam ne in a Ziploc bag and . 005 grans of a
resi due cont ai ni ng nmet hanphetam ne found in a glass pipe). Id.

5
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at 251-52, 35 P.3d at 768-69. The trial court found that the
conbi ned . 009 grans of nethanphetam ne was a useabl e anount, the
defendant did not challenge that finding on appeal, and thus this
court treated the finding as binding. 1d. at 256, 35 P.3d at

773. Gven that finding, it was noted that, unlike in Viernes,
this court could not say that, because the anpbunt in question was
"infinitesimal and was neither useable nor saleable, it could not
engender any abuse or social harm and hence, did not threaten

t he harm sought to be prevented by HRS § 712-1243." 1d. at 256,
35 P.3d at 773 (citation, brackets and quotation marks omtted).
However, this court did not end its analysis there, sinply
relying on whether the amobunt was useable. Rather, this court
further reasoned that:

vi ewi ng, as we must, “all of the relevant facts bearing on the
def endant's conduct and the nature of the attendant circunmstances
regardi ng the conm ssion of the offense,” including the

juxtaposition of drug repositories, smoking device and snoked
residue, and especially the possession of such depleted drug
contraband by one engaged in shoplifting, we cannot conclude that
[defendant's] conduct “did not actually cause or threaten the harm
or evil sought to be prevented by the |l aw defining the offense or
did so only to an extent too trivial to warrant the condemnation
of conviction,” HRS § 702-236(1)(b), or agree with [defendant]

that the punishment “does not fit the crinme” as a matter of |aw.

Id. (enphasis added)(citations and brackets omtted). This court
concl uded that the defendant's conduct, conmtting a property
crinme, was "precisely the harmor evil that the |legislature
sought to prevent in HRS § 712-1243."% 1d.

In State v. Vance, 61 Haw. 291, 602 P.2d 933 (1979),
t he Hawai ‘i Supreme Court noted that under HRS 8§ 712-1243, it was
an of fense for a person to know ngly possess any dangerous drug
"in any amount,"” that the statute was "part of a statutory schene

8 Purdy's contention that Sanford is distinguishable is without nmerit.
Whil e the defendant in Sanford had nore drugs on her person, and was detai ned
while still in the store, as opposed to Purdy being detained approxi mately
thirty mnutes after the theft in this case, the general proposition stated in
Sanford is applicable. The trial court may, upon its consideration of all of
the attendant circumstances, properly consider a defendant's possession of a
smoki ng device and smoked residue, and the possession of such depl eted
contraband by one commtting a property crime, as creating "precisely the harm
or evil that the |l egislature sought to prevent in HRS § 712-1243."
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designed to provide nore severe puni shnment for possession of
greater quantities of drugs[,]" and that given the statutory
design and that the Legislature carefully considered the precise
anount of drug needed to constitute an offense, "the direct and
unanbi guous | anguage of our statute prohibits us fromjudicially
amendi ng the provision to include a usable quantity standard."”
Id. at 306-07, 602 P.2d at 943-44. Subsequently, in Viernes, the
Hawai ‘i Suprene Court held that the trial court did not abuse its
di scretion in dismssing a charge under HRS § 712-1243 where
there was uncontroverted evidence that the .001 gram substance
cont ai ni ng nmet hanphet am ne involved in that case could not
produce any pharmacol ogi cal action or physiol ogical effect, and
was not saleable. 92 Hawai‘i at 134, 988 P.2d at 199. As stated
by the suprene court, however, "[i]t should be noted that, in so
hol di ng, this court should not be seen as contradicting Vance and
applying a 'usable quantity standard' to HRS § 712-1243." 1d. at
135, 988 P.2d at 200.

In this case, it appears that the circuit court denied
the notion to dism ss in consideration of the anobunt of drugs
Purdy possessed and the attendant circunstances that the evidence
i ndi cated that Purdy possessed a dangerous drug and drug
paraphernalia while commtting a property crine.® "Wth specific
reference to HRS § 712-1243, this court has noted that Hawai i's
drug laws were intended to control the use and sale of illicit
drugs, and to address related social harns, including property
and violent crinmes." Fukagawa, 100 Hawai ‘i at 504-05, 60 P.3d at
905-06 (citations omtted). Because the circuit court considered
the nature of the conduct and the surrounding circunstance as
presented by Purdy and its conclusion did not clearly exceed the
bounds of reason or disregard rules or principles of law, it did

® Purdy's denial of possessing the pertinent state of mind is an issue

for trial, not a notion to dismss for de mnims infraction. See Viernes, 92
Hawai ‘i at 135, 988 P.2d at 200 (providing that a de mnims infraction arises
where the conduct technically violates a statute, but the conduct is so

harm ess as to be de mnim s pursuant to HRS § 702-236).

7
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not abuse its discretion.

2. Ineffective Assistance of Counsel. Purdy did not
receive constitutionally deficient assistance of counsel because
the alleged specific errors or om ssions did not reflect
counsel's lack of skill, judgnent, or diligence, and, even if
trial counsel was ineffective, it did not deprive Purdy of a
possibly nmeritorious defense. See State v. WAki saka, 102 Hawai ‘i
504, 513-14, 78 P.3d 317, 326-27 (2003) (providing test for
i neffective assistance of counsel).

Purdy contends that his counsel provided ineffective
assi stance because counsel failed to present attendant
ci rcunst ances necessary to support the notion to dismss for de
mnims infractions.!® |n general, Purdy contends the
ci rcunst ances not highlighted by his counsel show that Purdy had
borrowed the shorts he was wearing froma friend; that the pil
bottle and its contents were already in the shorts; and that
Purdy did not commt the theft to support a drug habit. There is
nothing in the record to show that this evidence existed at the
time the circuit court ruled on Purdy's notion to dism ss.

Mor eover, even if such evidence were presented to the
circuit court, it would not have affected the circuit court's
analysis as to whether to dism ss based on a de mnims
infraction. Rather, whether Purdy borrowed the shorts he was
weari ng and whet her the bottle containing nethanphetam ne was
already in the shorts, were germane to whether he was guilty of
t he of fense, not whether the "nature of the conduct alleged and
the nature of the attendant circunstances” warranted a
determ nation that the alleged conduct was de mninms.

10 purdy contends that counsel failed to present relevant attendant

circumstances, but also states in his reply brief that "as required, both at
the hearing on the motion and on appeal, the defense adduced evidence
concerning the m nuscule, trace amount of methanmphetam ne and the attendant
circumstances. This adduced evi dence denonstrates that a dism ssal for de
mnims violation was indicated."

1 The nature of the conduct alleged is that Purdy "knowi ngly

possesse[d] any dangerous drug in any amount." HRS § 712-1243 (enphasis
added) .


http:minimis.11
http:infractions.10

NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Further, as to Purdy's argunent that his trial counsel should
have argued the attendant circunstance that he conmtted the
theft to buy food and cigarettes, and not to support a drug
habit, as noted above, the case | aw does not require a property
crime to be commtted exclusively to buy drugs or support a drug
habit. Counsel's representation of Purdy was not
constitutionally ineffective and did not deprive Purdy of a
possi bly nmeritorious defense.

Therefore, I T IS HEREBY ORDERED t hat the Judgnent of
Convi ction and Sentence, filed on July 23, 2014, in the Grcuit
Court of the First Crcuit is affirned.

DATED: Honol ul u, Hawai ‘i, February 23, 2016.

On the briefs:

Lars Peterson,
f or Def endant - Appel | ant . Chi ef Judge

James M Ander son,

Deputy Prosecuting Attorney,

Cty and County of Honol ul u, Associ ate Judge
for Plaintiff-Appellee.

Associ at e Judge





