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NO. CAAP-14-0001344
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

I N THE | NTEREST OF
JL

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FC-S NO. 12-00235)

SUMMARY DI SPOSI TI ON. ORDER
(By: Nakanura, C J., Foley and G noza, JJ.)

Appel I ant Mot her (Mt her) appeals fromthe O der
Term nating Parental Rights, filed on Novenber 24, 2014, in the
Fam |y Court of the First Grcuit (famly court).?

On appeal, Mother contends Petitioner-Appellee the
State of Hawai ‘i, Departnent of Human Services (DHS) failed to
provi de her with a reasonable opportunity for reunification with
her child, J.L., prior to term nating her parental rights.
Specifically, Mther argues that DHS s service plan for
Conpr ehensi ve Counsel i ng and Support Services (CCSS) to provide
parenting and hone based services was not sufficient for Mother
to parent J.L.; assumng the CCSS services were sufficient, DHS
inproperly term nated those services for Mdther; DHS failed to
provide J.L. with appropriate therapy for autisnm and DHS fail ed
to provide Mdther and J.L. with the opportunity to participate in
the ABC program for autistic children.

1 The Honorable Bode A. Uale presi ded.
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Mot her chal | enges findings of fact (FOF) 47, 57, 58,
59, 69, 70, and 71 in the famly court's "Findings of Fact and
Concl usi ons of Law' filed on January 6, 2015.°2

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resolve Mother's points of error as follows and affirm

2 The FOFs that Mother chal | enges state:

47.

57.

58.

59.

69.

70.

71.

Mot her participated in CCSS from August 30, 2013 until May
5, 2014, when CCSS services were term nated due to the
assessment that Mother remai ned unable to inmplement
parenting skills to care for the Child.

Under the circumstances presented in this case, Mother was
gi ven every reasonabl e opportunity to effect positive
changes to provide a safe famly home and to reunify with
the Child.

Mot her is not presently willing and able to provide the
Child with a safe famly home, even with the assistance of a
service plan.

It is not reasonably foreseeable that Mother will become
willing and able to provide the Child with a safe famly
home, even with the assistance of a service plan, within a
reasonabl e period of time not to exceed two years fromthe
Child's date of entry into foster care

Under the circumstances presented by the instant case, the
Depart ment has exerted reasonable and active efforts to
avoid foster placenment of the Child.

Under the circumstances presented by the instant case, the
Depart ment has exerted reasonable and active efforts to
reunify the Child with Mother and Father by identifying
necessary, appropriate, and reasonable services to address
Mot her's and Father's identified safety issues, and making
appropriate and tinmely referrals for these services. Under
the circunstances presented by the instant case, the
Department gave Mother and Father every reasonable
opportunity to succeed in remedying the problems which put
the Child at substantial risk of being harmed in the famly
home and to reunify with the Child. The Department actively
encouraged Mot her and Father to participate in necessary and
reasonabl e services to allow themto reunify with the Child.

Each of the service plans offered by the Departnent and
ordered by the Court were fair, appropriate, and
conmpr ehensi ve.
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We apply the follow ng standards with regard to
Mot her's points of error in this appeal:

Generally, the famly court possesses wi de discretion

in mking its decisions and those decisions will not be set
aside unless there is a mani fest abuse of discretion. Thus,
we will not disturb the famly court's decisions on appea

unl ess the family court disregarded rules or principles of
law or practice to the substantial detriment of a party
litigant and its decision clearly exceeded the bounds of
reason.

Fi sher v. Fisher, 111 Hawai ‘i 41, 46, 137 P.3d 355, 360 (2006)
(quoting In re Doe, 95 Hawai ‘i 183, 189-90, 20 P.3d 616, 622-23
(2001) (block format altered)).

The famly court's FOFs are revi ewed on appea
under the “clearly erroneous” standard. A FOF is
clearly erroneous when (1) the record | acks
substantial evidence to support the finding, or (2)
despite substantial evidence in support of the
finding, the appellate court is nonetheless left with
a definite and firmconviction that a m stake has been
made. “Substantial evidence” is credible evidence
which is of sufficient quality and probative value to
enabl e a person of reasonable caution to support a
concl usi on.

Id. (citations and block format omtted).
Hawai i Revised Statutes (HRS) 8§ 587A-33 (Supp. 2014)
provides, in relevant part:

§ 587A-33 Term nation of parental rights hearing. (a) At a
term nation of parental rights hearing, the court shall determ ne
whet her there exists clear and convincing evidence that:

(1) A child's parent whose rights are subject to
term nation is not presently willing and able to
provide the parent's child with a safe famly
home, even with the assistance of a service
pl an;

(2) It is not reasonably foreseeable that the
child's parent whose rights are subject to
termnation will become willing and able
to provide the child with a safe famly
home, even with the assistance of a
service plan, within a reasonable period
of time, which shall not exceed two years
fromthe child's date of entry into foster
care;

(3) The proposed permanent plan is in the best
interests of the child. In reaching this
determ nation, the court shall

(A Presume that it is in the best interests
of the child to be pronptly and
permanently placed with responsible and
conpetent substitute parents and famly in
a safe and secure hone; and
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(B) G ve greater weight to the
presunmption that the permanent plan
is in the child's best interest, the
younger the child is upon the
child's date of entry into foster

care[. ]
The determ nations under HRS 8§ 587A-33 present m xed questions of
fact and |law and therefore are revi ewed on appeal under the
clearly erroneous standard. C. In re Doe, 95 Hawai ‘i at 190, 20
P.3d at 623 (addressing simlar standards under a predecessor
statute).

Wth regard to Mother's points of error in this case,
we conclude that the famly court did not clearly err inits
findings that DHS provided Mother with a reasonabl e opportunity
toreunify with J.L. by specifying an appropriate service plan
and providing services for Mdther. Although Mther contends that
the services provided to her were insufficient and/or inproperly
term nated, Richard Wng (Wng), the DHS case manager for this
matter, testified at trial that Mther never informed himthat
the services provided to her were inadequate and she did not ask
for any referral for services that he did not make. Mbdther does
not point to any part of the record where she conpl ai ned about
the services provided to her or where she sought different or
addi ti onal services.

Mani festly, a claimfor additional services and
accommodati ons nust be tinmely made. While it could be argued
t hat Mot her was hanmpered in asking for assistance because of
her mental condition, we note that Mother was represented by
counsel, who could have notified DHS on Mother's behalf. No
request, however, was ever made until trial. Under such
circumstances, we cannot hold that Mother has any cogni zabl e
procedural conpl aint.

In re Doe, 100 Hawai ‘i 335, 344, 60 P.3d 285, 294 (2002). In
this case, Mdther has been represented by counsel.

Even considering the specifics of the issues Mt her
rai ses on appeal, the famly court did not clearly err. J.L. is
an autistic child with special needs. In DHS s Petition for
Foster Custody, it alleged that J.L. was first taken into DHS
cust ody when he was found with unexplained injuries to different
parts of his body and injuries in different stages of healing.
At that time, J.L. resided with his maternal grandnother



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

(Gandnot her) and his maternal uncle (Uncle). According to the
Petition for Foster Custody, Uncle admtted to hitting J.L. with
a hanger, causing a laceration, and to pinching J.L.'s inner
t hi ghs, causing bruising, as Uncle was frustrated with J.L."'s
behavior. DHS asserted that J.L. requires constant supervision,
is at risk for wandering, has mniml verbal comrunication
skills, and that Uncle |lacks the skill and patience to care for
hi m

The Petition for Foster Custody al so asserted that:

e. Mother |acks the know edge, skill or motivation to
parent due to her inability to address the safety issues as
[J.L.] has multiple special needs. Due to [J.L."s] specia
needs, the child requires 24-hour supervision. .

f. Mother had unresolved mental health issues and
current protective factors were not in place to ensure
[J.L."s] safety. Mot her has agreed to participate in DHS
recommended services.

We also note the followi ng findings by the famly court
whi ch have not been chall enged and are therefore binding on this
court:

38. [J.L.] did not exhibit the violent or disruptive behavior at
school or in the resource home that he exhibited during the
visits with Mother due to the structure provided by the
school and resource home environnents.

39. [J.L.] has needs that require significantly nore skills than
those of an average child's needs.

43. Mot her has a chronic history of mental health
probl ems.

49. Mot her | acks insight into her own mental health needs and
the special needs of [J.L.], which is a threat of harmto

[J.L.].

DHS referred Mother, inter alia, for services with
CCSS, to include outreach parenting education during visitations
with J.L. and counseling/outreach after the visitations. The
visitation sessions, approxinmately once a week, occurred during
supervi sed visits between August 2013 and May 2014. During these
visits, Mther was provided hands on parenting instruction and
counseling on howto handle J.L.'s behavior. However, the
closing report by CCSS reflects concern about Mther's ability to

5
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handl e both J.L.'s needs and the needs of Mdther's younger
daughter, who resides wwth her. The closing report states that
Mot her's CCSS case was closed in May 2014 because "she was not
maki ng mar ked progress towards reunification or able to utilize
t he feedback to denonstrate changes in her parenting skills."
This report al so sunmarized that "the CA5 Social Wrker consented
that CCSS close this case in May due to having no i nmm nent
reuni fication date and no evidence of forward progress or change
inthe client's parenting skills or attitude."

A Fam |y Counsel or from CCSS who worked on Mother's
case, Ursula Steffany (Steffany), testified at trial that she did
not feel that there was anything within her services that she
coul d have done differently that woul d have been nore hel pful.
Steffany indicated that an underlying challenge in this case was
the need for acknow edgnent that "my son is special needs" and
"he's going to need nore of ne[.]" As Mdther points out,
Steffany testified that Mdther's services were term nated because
by April 2014 imm nent reunification was no | onger the goal of
the service plan. However, Mther's termnation from CCSS was
not i nproper because, as reflected in the CCSS cl osing report,
Mot her had shown m ninmal progress wth the services provided to
her by CCSS and on March 25, 2014, DHS filed a Motion to
Establi sh a Pernmanent Pl an which proposed that J.L. be placed in
| egal guardianship until he attained the age of majority.

DHS did not fail to ensure that J.L. had appropriate
services and it did not fail to provide J.L. with therapy.
Mot her cites a comment by Cheryl Andaya, a psychol ogi st who
performed a psychol ogi cal eval uation of Mther shortly before the
hearing on the Mdtion to Term nate Parental Ri ghts, as evidence
that J.L. should have been provided therapy. Dr. Andaya stated
that a caregiver would have to work closely with a child's
t herapi st to appropriately address sone behaviors exhibited by
autistic children. Aside fromfailing to specify what behavior
a therapi st would address with J.L., Dr. Andaya al so stated that
not every child requires a therapist and that school specialists
and skills trainers can assist a parent depending on the |evel of
autismof the child. Dr. Andaya did not perform an eval uation

6
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of J.L. and did not recommend that J.L. be provided a therapist.
A Court Appointed Special Advocates Program volunteer testified
that J.L."s current disability was his speech for which a speech
t herapi st is provided at school.

Mot her al so relies upon Steffany's testinony to argue
that DHS failed to provide Mdther and J.L. access to the ABC
Program a programin a classroomsetting that taught theory.
According to Steffany, it is a programthat is self-referred to
take. Mother supposedly contacted the ABC Program but did
nothing nore. |In addition, Wng testified that the ABC Program
was duplicative of services that J.L. was already receiving in
school, i.e., a one-on-one skills trainer in a classroomsetting.
Steffany also testified that the ABC Program woul d teach Mot her
t heoretical know edge but that Mther would benefit nore from
hands-on parenting education, which is the type of service that
Steffany had provided. Simlarly, Dr. Andaya al so recommended
t hat Mot her receive hands-on parenting. Thus, the record
i ndi cates that the DHS service plan was appropriate in this case,
even without participation in the ABC Program

For the above reasons, Mdther's points of error on
appeal do not have nerit and the famly court did not clearly err
inits FOFs 47, 57, 58, 59, 69, 70, and 71 in the "Findings of
Fact and Concl usions of Law' filed on January 6, 2015.

Therefore, I T IS HEREBY ORDERED t hat the Order
Term nating Parental Rights, filed on Novenber 24, 2014, in the
Fam |y Court of the First Crcuit is affirned.

DATED: Honol ul u, Hawai ‘i, Septenber 18, 2015.

On the briefs:

Her bert Y. Yanmada,
for Appel | ant - Mot her. Chi ef Judge

Mary Anne Magni er,

Kurt Jam e Shi manot o,

Deputy Attorney GCeneral, Associ at e Judge
for Petitioner-Appellee.

Associ at e Judge





