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I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

JENNI FER MASANG, d ai nant - Appel | ee,

V.
TARGET CORPORATI ON, Enpl oyer - Appel | ant,
and
SEDGW CK CV5, I NC., Insurance Adjuster-Appellant,
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| NDEMNI TY | NSURANCE COVPANY OF NORTH AMERI CA,
| nsurance Carri er-Appel | ant

APPEAL FROM THE LABOR AND | NDUSTRI AL RELATI ONS APPEALS BOARD
(CASE NO. AB 2012- 299( H))
(1- 11- 00799)

MVEMORANDUM OPI NI ON
(By: Leonard, Presiding Judge, Reifurth and G noza, JJ.)

In this workers' conpensation case, Enployer/ Appell ant
Target Corporation, |Insurance Adjuster/Appellant Sedgw ck CVB5,
Inc., and Insurance Carrier/Appellant Indemity Insurance Conpany
of North Anerica (collectively Target) appeal from a Decision and
Order filed on Septenmber 19, 2013, by the Labor and Industrial
Rel ati ons Appeals Board (LIRAB) in favor of C aimant/ Appellee
Jenni fer Masang (Masang). The LIRAB granted summary judgnment in
favor of Masang and agai nst Target, thus affirmng the July 27,
2012 decision of the Director of the Departnent of Labor and
I ndustrial Relations (Director). In granting summary judgnent,
the LIRAB found that Masang suffered a conpensable neck injury as
a result of a neeting on Novenber 19, 2011, in which Masang was
guesti oned about alleged m sconduct at work.
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On appeal, Target contends the LIRAB erred when it:

(1) sua sponte created a cross-notion for sunmmary judgnment on
behal f of Masang; and (2) inproperly granted sumrmary judgnent in
favor of Masang because the LI RAB s procedure viol ated due
process and because there were genuine issues of material fact as
to whet her Masang suffered a conpensabl e neck injury.

For the reasons set forth bel ow, we conclude that, in
the circunstances of this case, it was error for the LIRAB to sua
sponte create a notion for Masang, and further, the LIRAB erred
in deciding the issue in this case without allowi ng Target to
present the testinony of its witness who was present for the
trial de novo.' Accordingly, we vacate the LI RAB' s Septenber 19,
2013 Deci sion and O der.

l. Bri ef Background

On Novenber 19, 2011, while enpl oyed at Target, Masang
was called into an office to discuss allegations of theft and
wor kpl ace vi ol ence made agai nst her. Masang clainms that while
bei ng questioned by Caci que Ml endez (Mel endez), who is
apparently a security supervisor for Target, she at sone point
noved back from himand suffered a sprain/strain of her cervica
spine as a result. As reflected in nedical records, Masang
sought nedical treatnent three days |later, asserting neck and
back pain, and also inter alia denying any recent injury and
stating that her synptons started after she was accused of
stealing at work. Subsequently, Masang filed a WC-5 Enpl oyee's
Claimfor Wirkers' Conpensation Benefits form (W5 Forn
describing the accident as "I feel | got accused of stealing &
hurti ng someone no details" and describing her alleged
injury/illness as "pain in upper back, neck, head & chest.
[Under a lot of [t]rauma.™

Y In this opi nion, we use the terns "trial de novo" and "hearing de

novo" interchangeably because that particular proceeding before the LIRAB is
referred to in both ways in the record. | ndeed, under Hawai ‘i Adm nistrative
Rul es 8 12-47-2, which defines terns relevant to LI RAB practice and procedure
""[t]lrial' shall have the same meaning as the term agency hearing, which term
is defined in section 91-1(6), HRS." In turn, Hawaii Revised Statutes

8§ 91-1(6) (2012) provides that "'[a]lgency hearing' refers only to such hearing
hel d by an agency i mmedi ately prior to a judicial review of a contested case
as provided in section 91-14."
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After a hearing, the Director determ ned that Masang
suffered a conpensabl e neck injury arising out of and in the
course of enploynent, but rejected Masang's claimfor a nental
stress injury. Target's request for partial reconsideration was
consi dered an appeal to the LIRAB

Pursuant to the LIRAB's Pretrial Order issued on
Cctober 17, 2012, the sole issue to be determ ned by the LIRAB
was "whet her [Masang] sustained a personal injury of a neck
sprain/strain on Novenber 19, 2011, arising out of and in the
course of enploynent.” Trial de novo was schedul ed to commence
on May 31, 2013. On May 28, 2013, three days before trial,
Target filed a nmotion for summary judgnent on the grounds that
Masang did not injure her neck, and that even if she had, the
injury did not occur out of and in the course of enploynment with
Target. Anong the exhibits attached in support of Target's
summary judgnent notion were sone of Masang's nedical records,
whi ch Target asserted supported its position that Masang had not
sustained a neck injury as a result of her enploynent.

On May 31, 2013, two matters were thus schedul ed before
the LIRAB -- first, a hearing on Target's notion for summary
judgnent, and second, a trial de novo. On that date, the LI RAB
opened the hearing on Target's notion for summary judgnent.
Because Masang apparently had not been served with a copy of
Target's notion for summary judgnent, the LIRAB provided her with
a copy, gave her sone tine to reviewit, and then allowed her to
testify under oath in response to the notion. During her
testinony, Masang testified inter alia about what happened while
in the neeting with Ml endez, including:

So | was sitting like this because, you know, | was worKking
and | just -- you know, | was like this, and he was sitting
here, and towards the end of the -- that question about the
stealing part, he went |like, oh, you had -- with his paper
he went, oh, you had your chance. And you saw nme go back.
You know, he saw me go back, and I went |ike, oh, |ike what
is this and | started rubbing my back. Nellie saw. God
knows he saw, but he not saying nothing.

(The LIRAB later made a finding in its Decision and Order that
Masang "experienced neck pain after she sharply pulled her head
and neck away from Enpl oyer's inquisitor during a neeting or
counseling session at work."). WMasang testified that she felt a
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"mean poke" in the mddle of her back and "the thing just went
run up towards my neck and ny head and | started getting |ike
back pain and headaches[.]" At various points in the hearing,
the LI RAB asked Target's counsel if he wished to proceed with the
nmotion for summary judgnment, to which he responded in the
affirmati ve. Wen asked if he wi shed to cross-exam ne Masang,
Target's counsel stated that he had no questions for Msang
regarding the notion, and later noted that "during the hearing de
novo | may have questions.” The LIRAB noted that Target's
counsel had reserved his right to cross-exam ne, and then a
recess was taken.

Upon resum ng the hearing on Target's notion for
sumary judgnent, the LI RAB asked Target's counsel if he w shed
to proceed with the summary judgnent notion, to which he replied
inthe affirmative. The LIRAB then stated inter alia that "[t]he
board is struck by the testinony given by Ms. Masang, to the
extent that we are unable to reach a conclusion that a physical
injury did not occur.” The LIRAB further noted that it deened
Masang's testinony as being equivalent to a declaration or
affidavit in opposition to Target's notion for summary judgnment
and announced its intent to grant sunmary judgnent for Masang.
Target's counsel responded that the LIRAB should not sua sponte
create a summary judgnent notion for Masang, that in any event
there were genuine issues of material fact that precluded sumary
judgment in her favor, and that the LIRAB should proceed to the
trial de novo and allow Target to present the testinony of
Mel endez, who was present for the trial. Target's counsel
represented that, if allowed to testify, Ml endez would refute
the fact of injury and the description of injury by Masang.
Target's counsel also asserted that, in |ight of the unusual
position taken by the LIRAB, he requested to withdraw Target's
noti on, which the LIRAB denied. The LIRAB then cancelled the
trial de novo over Target's objections.

On Septenber 19, 2013, the LIRAB issued the Decision
and Order affirmng the Director's deci sion.
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1. Standard of Review
Appel I ate review of a LI RAB decision is governed by
Hawai i Revi sed Statutes (HRS) 8§ 91-14(g) (2012), which provides:

Upon review of the record[,] the court may
affirmthe decision of the agency or remand the
case with instructions for further proceedings;
or it may reverse or nodify the decision and
order if the substantial rights of the
petitioners may have been prejudiced because the
adm ni strative findings, conclusions, decisions,
or orders are:

(1) In violation of constitutional or statutory
provi sions; or

(2) In excess of the statutory authority or
jurisdiction of the agency; or

(3) Made upon unl awful procedure; or
(4) Af fected by other error of |aw, or
(5) Clearly erroneous in view of the reliable,

probative, and substantial evidence on the whole
record; or

(6) Arbitrary or capricious, or characterized by
abuse of discretion or clearly unwarranted
exerci se of discretion.

Under HRS 8§ 91-14(g), conclusions of |aw (COLs) are
revi ewabl e under subsections (1), (2), and (4); questions
regardi ng procedural defects are revi ewabl e under subsection (3).
Tam v. Kaiser Permanente, 94 Hawai ‘i 487, 494, 17 P.3d 219, 226
(2001) (citation, quotation marks and brackets omtted).

I11. Discussion

A LI RAB's Sua Sponte Creation of a Summary Judgnent
Mot i on For Masang

"[ A] presunption of validity is accorded to deci sions
of administrative bodies acting within their sphere of expertise
and one seeking to upset the order bears the heavy burden of
maki ng a convincing showing that it is invalid because it is
unjust and unreasonable in its consequences” Tam 94 Hawai ‘i at
490, 17 P.3d at 222 (quoting In Re Gay Line Hawai ‘i, Ltd., 93
Hawai ‘i 45, 53, 995 P.2d 776, 784 (2000)).

In its Decision and Order, the LI RAB explained why it
created a sunmary judgnment notion on Masang's behal f as foll ows:

The Board concurs that the purpose of summary judgment
is to expedite matters where "there is no genuine issue as
to any material fact." This purpose should not be

5
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obstructed merely because one party has not entirely
fulfilled the technical formalities conventionally expected

In this case, Enployer filed its Motion with the Board
and mailed it to Claimnt on Hawaii island just three days
prior to the schedul ed hearing. Claimnt had not received
Enpl oyer's Motion until she appeared on OCahu from the Big
I sland; she was provided a photocopy of the Motion and the
menor andum i n support by the Board's staff. She spent ten
m nutes reviewi ng said document. As a pro se Claimnt, she
did not have the | egal know edge to know that she could
prepare and file a Motion for Summary Judgment on her own.
The Board was within its discretion to construe her sworn
testimony and opposition to Enployer's Motion and the
records and files herein as her own Cross-Motion for Summary
Judgment and argument in support thereof.

(Enmphasi s added.)

The LIRAB relied on Flint v. Mackenzie, 53 Haw. 672,
501 P.2d 357 (1972), in asserting that it had discretion to
construe Masang's testinony in opposition to Target's notion for
sumary judgnent as a cross-notion on her own behalf. 1In the
LI RAB's Decision and Order, it asserts that based on Flint,
"[e]ven in the absence of a formal notion for summary judgnent
filed by Caimnt, the Suprene Court of Hawaii has | ooked with
approval upon and all owed summary judgnent for a non-noving party
to be entered.” In Flint, the Hawai ‘i Suprene Court affirned
that, where there is no genuine issue of material fact, the
circuit court could grant summary judgnent for a non-noving
party, reasoning that the purpose of summary judgnent is to
expedite matters and this "should not be thwarted because one
party has not fulfilled the mechanical procedures nornally
required.” 1d. at 672-73, 501 P.2d at 357.

Flint was construing Rule 56 of the Hawai ‘i Rul es of
Cvil Procedure (HRCP). The HRCP apply to civil cases in the
circuit courts, but do not as a general matter apply to worker's
conpensati on proceedi ngs before the LIRAB. See HRCP Rules 1 and
81. Moreover, the relevant provisions of the Hawai ‘i
Adm nistrative Rules (HAR) related to LI RAB proceedi ngs do not
incorporate HRCP Rule 56. That is, HAR § 12-47-32 dealing with
notions before the LI RAB nmakes no reference to incorporating HRCP
Rul e 56 (whereas, for instance, HAR § 12-47-31 related to
di scovery in LIRAB proceedi ngs does reference and incorporate the
HRCP for discovery purposes). Therefore, Flint is
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di sti ngui shabl e because it was deci ded consi deri ng HRCP Rul e 56.

Under HAR 8§ 12-47-32, "[a]ll notions, except when nade
during a trial, shall be in witing, state the grounds for the
notion, set forth the relief or order sought, and be acconpani ed
by a nmenorandumin support of the notion." (Enphasis added).
Not wi t hst andi ng HAR 8§ 12-47-32, there certainly may be instances
where it would be appropriate for the LIRAB to construe an oral
argunent of a party as a notion. See HRS § 91-9(d) (2012)
(providing that contested case procedures can be nodified or
wai ved by the parties and informal dispositions nade by agreenent
of the parties or on default); HAR 8§ 12-47-1 (providing that the
rul es governing the practice and procedure before the LI RAB
"shal|l be construed to secure the just, speedy, and inexpensive
determ nati on of every proceeding”). However, in this case, the
LI RAB construed Masang's testinony as a notion for summary
j udgnment, apparently pursuant to HRCP Rul e 56 whi ch does not
apply to LI RAB proceedings. As we discuss nore specifically
bel ow, this had the effect of the LIRAB canceling the trial de
novo over the objection of Target's counsel and precludi ng Target
frompresenting Mel endez's testinony. G ven these circunstances,
and al so for the reasons discussed bel ow, we conclude that the
LIRAB erred in construing Masang's testinony as a notion for
sumary j udgnent .

B. The LIRAB Erred in Granting Sumrmary Judgnent for Masang

As noted above, the HAR do not incorporate HRCP Rul e 56
for application to LI RAB proceedings. Therefore, the LIRAB s
reliance on Flint is msplaced, as is nuch of Target's briefing
that relies on case law relevant to HRCP Rule 56. This does not
mean that the LI RAB cannot adjudicate cases in sumrary fashion
when appropriate. See HRS § 91-9(d). However, in ascertaining
whet her LIRAB utilized proper procedure in adjudicating this
case, we do not apply HRCP Rule 56, but instead focus on rel evant
statutes pertaining to the LIRAB and the HAR provisions rel ated
to practice and procedure before the LIRAB. See HRS § 386-87
(1993); HRS Chapter 91; HAR Title 12, Subtitle 7, Chapter 47.

Under HRS § 386-87, which pertains to appeals to the
LI RAB from decisions by the Director, "[the LIRAB] shall hold a

7
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full hearing de novo on the appeal." Moreover, given that LI RAB
is an agency within the definition of the Hawai ‘i Adm nistrative
Procedure Act, the provisions of HRS Chapter 91 apply. See
Dependents of Cazinero v. Kohala Sugar Co., 54 Haw. 479, 481, 510
P.2d 89, 91 (1973). HRS 8§ 91-9 provides in relevant part:

§ 91-9 Contested cases; notice; hearing; records. (a)
Subj ect to section 91-8.5,[?] in any contested case, al
parties shall be afforded an opportunity for hearing after
reasonabl e notice.

(c) Opportunities shall be afforded all parties to present
evi dence and argunent on all issues involved

(d) Any procedure in a contested case may be modified or
wai ved by stipulation of the parties and informal

di sposition may be made of any contested case by

stipul ation, agreed settlenment, consent order, or default.

Moreover, HRS § 91-10 (2012) provides, in pertinent part:

§ 91-10 Rul es of evidence; official notice. I n contested
cases:

(1) Except as provided in section 91-8.5, any oral or
document ary evidence may be received, but every agency shal
as a matter of policy provide for the exclusion of
irrelevant, inmmaterial, or unduly repetitious evidence and
no sanction shall be inmposed or rule or order be issued
except upon consideration of the whole record or such
portions thereof as may be cited by any party and as
supported by and in accordance with the reliable, probative,
and substantial evidence. The agencies shall give effect to
the rules of privilege recognized by | aw;

(3) Every party shall have the right to conduct such
cross-exam nation as may be required for a full and true

di scl osure of the facts, and shall have the right to submt
rebuttal evidence[.]

The HAR al so provide relevant authority. Under HAR
8§ 12-47-41, pertaining to rules of evidence, the LIRAB is not
bound "by statutory and common |law rules relating to the
adm ssion or rejection of evidence" and "may exercise its own
discretion in these matters, limted only by considerations of
relevancy, materiality, and repetition[.]" (Enphasis added).
Despite the LIRAB' s broad discretion in making evidentiary
rulings, however, HAR § 12-47-42 provides that parties have the

2 HRS § 91-8.5 (2012) deals with nmediation in a contested case
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right to call and exam ne wi tnesses and introduce evidence as
foll ows:

§ 12-47-42 Conduct of Hearing and evidence. (a) Testinony
shall be taken on oath or affirmation.

(b) Each party shall have the right to call and exam ne
parties and witnesses, to introduce evidence, to question
opposi ng witnesses and parties on any matter relevant to the
issues even though that matter was not covered in direct
exam nation, to inpeach any witness regardless which party
first called the witness to testify, and to offer rebutta
evi dence.

(c) Any menber may question any party or witness.

(d) The adm ssion of evidence in a hearing shall be
controlled by the presiding member in a manner in which the
presi ding menber considers best suited to ascertain the
just, speedy, and inexpensive determ nation of the

proceedi ngs.

Further, HAR § 12-47-43 provides that "[e]ach party has the right
to conduct such cross-exam nation of any party's w tnesses as nay
be required for a full and true disclosure of the facts and has
the right to submit rebuttal evidence." Under HAR § 12-47-44,
"[t]o avoid unnecessary or unduly repetitious evidence, the
presiding nmenber may limt the nunber of w tnesses or the tine
for testinony upon a particular issue."” (Enphasis added).

Under the provisions set forth above, a full hearing de
novo shoul d have been held (unless the parties stipul ated
otherwi se or waived their rights, which they did not in this
case); each party had the right to present evidence on the issues
i nvol ved, cross-exam ne witnesses and submt rebuttal evidence;
and the LIRAB was required to rule on the issue before it based
upon consi deration of the whole record. Gven the procedure
utilized by the LIRAB in this case, perhaps in part because it
was seeking to apply Flint and HRCP Rul e 56 procedures, it did
not allow Target to present the testinony of Mel endez at the
previ ously schedul ed, but subsequently cancelled, trial de novo.
| mportantly, however, the testinony of both Masang and Mel endez
was relevant and material to determ ne whet her Masang sust ai ned
the clained neck injury in the Novenber 19, 2011 neeti ng.

Mor eover, Mel endez's testinony was not repetitive, as Target had
not submtted any other w tness or docunentary evidence as to the
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actual events at the subject neeting.?

Under Hawaii's Wrkers' Conpensation Law, an injury is
conpensable if by accident it arises out of and in the course of
t he enpl oynent. HRS 8§ 386-3 (2014). Here, the crux of the issue
before the LI RAB was whet her Masang sustained a neck injury as
she described during the neeting with Mel endez. Further, Masang
testified that Mel endez saw her react when she sustained her
injury. Target was entitled to have Mel endez testify.

We therefore conclude that the LI RAB' s Septenber 19,
2013 Deci sion and Order was made upon unl awful procedure. See
HRS 8§ 91-14(g)(3).

V.  Concl usi on

Based on the foregoing, we vacate the Decision and
Order issued by the LIRAB on Septenber 19, 2013, and remand for
further proceedings.

DATED: Honol ul u, Hawai ‘i, Septenber 25, 2015.

On the briefs:

Lei ghton K. Gshi ma,
Lauren H. Kal aukoa, Presi di ng Judge
Attorneys for Enployer- Appel |l ant,
| nsurance Adj uster- Appel | ant, and
| nsurance Carri er-Appel | ant.
Associ at e Judge
Jenni f er Masang,
Cl ai mant - Appel | ee, pro se.

Associ at e Judge

3 W note that even assumi ng arguendo that HRCP Rule 56 procedures

applied, there were genuine issues of material fact given the conflicting
evi dence already before the LIRAB, which would have necessitated proceeding to
the trial de novo, if HRCP Rule 56 applied.
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