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NO. CAAP-14- 0000041
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,
V.
LU S E. CANALES- MENDQOZA, Def endant - Appel | ant
APPEAL FROM THE DI STRI CT COURT OF THE SECOND CI RCUI T

WAI LUKU DI VI SI ON
(CASE NO. 2DTA- 13- 00068)

SUMMARY DI SPOSI TI ON ORDER
(By: Foley, Presiding Judge, Leonard and G noza, JJ.)

Def endant - Appel | ant Lui s Canal es- Mendoza ( Canal es-
Mendoza) appeals froma Notice of Entry of Judgnent and/or O der
and Pl ea/ Judgnent (Judgnent) entered on October 16, 2013, and a
Decenber 4, 2013 Notice of Entry of Judgnent and/or Order and
Pl ea/ Judgnent (Amended Judgnent), both entered in the District
Court of the Second Circuit, Wailuku Division (district court).?
I n the Judgnent, Canal es- Mendoza was convi cted of one
count of Operating a Vehicle Under the Influence of an
I ntoxicant, in violation of Hawaii Revised Statutes (HRS) 8§ 291E-
61(a) (1) and (4)(Supp. 2014)2 (Count 1); one count of "QOperating

1 The Honorable Adrianne N. Heely presided.

2 HRS § 291E-61(a) provides the following, in relevant part:

8§291E-61 Operating a vehicle under the influence of an
intoxicant. (a) A person commts the offense of operating a
vehicle under the influence of an intoxicant if the person
operates or assunmes actual physical control of a vehicle:

(continued...)
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a vehicle after license and privilege have been suspended or
revoked for [OVUI]," in violation of HRS § 291E-62 and
-62(b) (2) (Supp. 2014)® (Count 2); and one count of Inattention to

2(...continued)

(1) Whi |l e under the influence of alcohol in an
amount sufficient to inpair the person's normal
mental faculties or ability to care for the
person and guard agai nst casualty; [or]

(4) Wth .08 or more grans of alcohol per one
hundred mlliliters or cubic centimeters of
bl ood.

8 HRS § 291E-62 provides the following, in relevant part:

8§291E-62 Operating a vehicle after license and
privilege have been suspended or revoked for operating a
vehicl e under the influence of an intoxicant; penalties.
(a) No person whose license and privilege to operate a
vehicl e have been revoked, suspended, or otherwi se
restricted pursuant to this section or to part |11l or
section 291E-61 or 291E-61.5, or to part VII or part XV of
chapter 286 or section 200-81, 291-4, 291-4.4, 291-4.5, or
291-7 as those provisions were in effect on December 31,
2001, shall operate or assume actual physical control of any
vehicl e:

(1) In violation of any restrictions
pl aced on the person's license

(2) While the person's license or
privilege to operate a vehicle
remai ns suspended or revoked; or

(3) W t hout installing an ignition
interlock device required by this
chapter.

(b) Any person convicted of violating
this section shall be sentenced as foll ows
wi t hout possibility of probation or suspension
of sentence:

(2) For an offense that occurs within
five years of a prior conviction for
an of fense under this section,
section 291E-66, or section 291-4.5
as that section was in effect on
December 31, 2001:

(A) Thirty days inprisonnment;

(B) A $1,000 fine;
(continued...)
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Driving, in violation of HRS § 291-12 (Supp. 2014)* (Count 3).
The judgnents in this case were based on Canal es- Mendoza' s
conditional plea of no contest to Counts 1 and 2, and plea of no
contest to Count 3.

On appeal, Canal es- Mendoza argues that the district
court (1) erred in denying his notion to suppress his bl ood-
al cohol test results, which he contends were "fruit of the
poi sonous tree"; (2) erred in concluding that the police lawfully
extracted his blood without his consent, under HRS § 291E-21
(2007); and (3) plainly erred and violated his constitutional
rights by accepting his conditional no contest pleas on Counts 1
and 2 without asking if he understood the nature of the charges
and whet her he was aware of the maxi num penal ties provi ded by
law, as required by Hawai ‘i Rul es of Penal Procedure (HRPP)
Rule 11(c)(1) and (2). Canal es-Mendoza does not raise any
chal | enge affecting his no contest plea on Count 3.

The State concedes that the district court plainly
erred in failing to obtain Canal es- Mendoza's know ng and
vol untary conditional no contest pleas on the record. The
State's concessi on notw t hstandi ng, "appellate courts have an
i ndependent duty 'first to ascertain that the confession of error
is supported by the record and well-founded in | aw and second to

5(...continued)

(O Revocation of |icense and
privilege to operate a vehicle
for an additional two years;
and

(D) Loss of the privilege to
operate a vehicle equipped
with an ignition interlock
device, if applicable[.]

4 HRS § 291-12 provides:

§291-12 Inattention to driving. Whoever operates any
vehicle without due care or in a manner as to cause a
collision with, or injury or damage to, as the case may be
any person, vehicle or other property shall be fined not
more than $500 or imprisoned not nore than thirty days, or
both, and may be subject to a surcharge of up to $100 which
shall be deposited into the trauma system special fund

3
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determ ne that such error is properly preserved and
prejudicial.'" State v. Veikoso, 102 Hawai ‘i 219, 221-22, 74
P.3d 575, 577-78 (2003) (quoting State v. Hoang, 93 Hawai ‘i 333,
336, 3 P.3d 499, 502 (2000)).

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resol ve Canal es- Mendoza's points of error as foll ows.

Points of error (1) and (2). Canal es-Mendoza entered a
conditional no contest plea to Count 1, which included charges of
violating both HRS § 291E-61(a)(1) and (4). Subsections (a)(1)
and (a)(4) can each serve as a basis for conviction under
HRS 8§ 291E-61. See State v. Nesmth, 127 Hawai ‘i 48, 61, 276
P.3d 617, 630 (2012). Canal es-Mendoza does not contest his
convi ction under HRS 8§ 291E-61(a)(1). Therefore, any error as to
the HRS 8§ 291E-61(a)(4) conviction, including any alleged error
related to adm ssibility of the bl ood-al cohol test results, was
har m ess.

Point of error (3). The district court failed to ask
Canal es- Mendoza i f he understood the nature of the charges and
whet her he was aware of the nmaxi mum penalties provided by |aw,
and thus the district court failed to conply with all procedural
conponents of HRPP Rule 11. State v. Davia, 87 Hawai ‘i 249, 255,
953 P.2d 1347, 1353 (1998); see HRPP Rule 11(c); State v. Martin,
102 Hawai ‘i 273, 280-81, 75 P.3d 724, 731-32 (App. 2003). \Were
atrial court fails to properly inquire on the record whether a

defendant's no contest plea is knowi ng and voluntary, the
appropriate renedy is to vacate the conviction and sentence, and
remand the case for a new change of plea hearing before a
different judge or, at the defendant's option, for trial. See
Davia, 87 Hawai ‘i at 260, 953 P.2d at 1358.

Therefore, I T IS HEREBY ORDERED t hat the Judgnent and
Amended Judgenent, entered on October 16, 2013 and Decenber 4,
2013, respectively, in the District Court of the Second Circuit,
Wai | uku Division, are vacated to the extent that Canal es- Mendoza

4
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was convi cted and sentenced as to Counts 1 and 2. The case is
remanded to the district court for a new plea hearing on those
counts, before a different judge, or, at Canal es- Mendoza's
option, for trial.

DATED: Honol ul u, Hawai ‘i, Cctober 7, 2015.

On the briefs:

WIlliamH Janmeson, Jr.,

Deputy Public Defender, Presi di ng Judge
O fice of the Public Defender,

Attorney for Defendant- Appell ant.

Peter A. Hanano, Associ at e Judge
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Department of the Prosecuting
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Attorney for Plaintiff-Appellee. Associ ate Judge





