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NO. CAAP-14-0001223
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

IN THE | NTEREST OF TS

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FC-S NO. 12-00016)

SUMMARY DI SPOSI TI ON ORDER
(By: Nakamura, Chief Judge, Foley and Leonard, JJ.)

Fat her - Appel | ant (Fat her) appeals fromthe O der
Term nating Parental Rights, filed on Cctober 14, 2014, in the
Fam |y Court of the First Grcuit (Famly Court).?

On appeal, Father clains that the Fam|ly Court erred by
finding that he was not currently willing and able to provide a
safe famly hone for his child T.S., he was not given a
reasonabl e opportunity to reunite with T.S., and an attorney was
not timely appointed for him

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resolve Father's points of error as foll ows:

There was cl ear and convinci ng evidence that Father
could not provide a safe fam |y hone, even with the assistance of
a service plan. See Hawaii Revised Statutes (HRS) § 587A-
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33(a)(1) (Supp. 2014). The Departnent of Human Servi ces (DHS)
first becane involved with T.S. based on reports of Father's

vi ol ent behavior, Mther's drug and al cohol use, and the history
of verbal and physical abuse between the parents, as discovered
by or reported to DHS and as set forth in tenporary restraining
orders Mot her and Fat her had agai nst each other. T.S. was placed
into tenporary foster care on January 23, 2012. At a January 23,
2012 hearing, Father agreed to a service plan dated January 18,
2012. The service plan required Father, inter alia, to
participate in the services and treatnment required for
participation in the Famly Drug Court Program undergo a
substance abuse assessnent and recommended treatnent, random drug
tests, a psychol ogi cal evaluation (after ninety days of

sobriety), parenting education, and hone-based parenting, if
reunified.

"Absent conpelling reasons, if the child has been in
foster care under the departnent's responsibility for an
aggregate of fifteen out of the nost recent twenty-two nonths
fromthe date of entry into foster care, the departnent shal
file a notion to termnate parental rights.” HRS 8§ 587A-33(i)
(Supp. 2014). DHS noved to termnate Father's parental rights on
January 14, 2014. At a hearing on the Mdtion to Term nate
Parental Rights, on Cctober 14, 2014, Father admtted that he
used neth and rel apsed nore than two tinmes since January 2012.
Fat her was renoved fromthe H na Mauka drug testing program 11
times and did not show up for testing twenty-six tinmes. M ssed
testing counted as a positive drug test result, as set forth in
the service plan. Not only did Father fail to conplete required
services, Father also stated that he would not participate any
further. Barry Kwock (Kwock), a DHS social worker, testified
that additional tinme for Father would not make a difference
because it had been years since T.S. entered foster custody and
Fat her stated that he would not participate in any further
servi ces.

Fat her contends that he was not given a reasonabl e
opportunity to reunify with T.S. Father visited with T.S. unti
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he tested positive for drugs in July 2012. Thereafter, while

Fat her was represented by private counsel, the Famly Court
ordered that Father participate in 30 days of drug treatnent
before allowed visitation again. Father did not participate in
30 days of drug treatnent at any tinme during the course of the
proceedi ng. As stated above, Father agreed to a service plan
dated January 18, 2012. Despite Father's failure to conplete
services since January 2012, in August of 2014, the Famly Court
al l oned Father two nore nonths to denonstrate that he wanted to
reunite with T.S. by show ng progress toward conpl eting services.
Not only did Father fail to engage in services at the tinme of the
continued hearing on the Motion to Term nate Parental Rights on
Cct ober 14, 2014, he stated that he would not participate any
further. Under the circunstances of this case, Father was given
a reasonabl e opportunity to reunify with T.S.

Father also clainms the Fam |y Court abused its
di scretion by not appointing counsel for Father for fouteen
nont hs. In In re TM the suprenme court concluded that "in |ight
of the constitutionally protected liberty interest at stake in
term nation of parental rights proceeding, we hold that indigent
parents are guaranteed the right to court-appointed counsel in
term nation proceedi ngs under the due process clause in article
|, section 5 of the Hawai ‘i Constitution.” Inre TM 131 Hawai ‘i
419, 436, 319 P.3d 338, 355 (2014)(footnote omtted). The
suprene court held that effective upon the filing date of the
opinion inlInre TM which was January 6, 2014, the famly courts
nmust appoi nt counsel for indigent parents when a petition for
tenporary foster custody is granted. 1d.

Father initially retained his own counsel. However,
his counsel was allowed to withdraw on Decenber 14, 2012 after
Fat her "asked himto cease work" on Father's case. The next tine
Fat her appeared in court after his counsel w thdrew was on July
8, 2013. The Famly Court infornmed Father that he had the right
to an attorney and questioned whet her Father wanted to proceed
w thout an attorney. Father responded, "I'Ill proceed as |ong as
|"mconfortable wwth what | understand. But, yeah, we'll
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proceed.” The Famly Court then stated, "[I]f you're not
confortable and would like to have an attorney present, then you
can let nme know." During the sane hearing, the Famly Court
stated that if Father did not qualify for a free attorney, that
he should try to get an attorney who can present his argunents.
Thus, the record indicates that Father was aware of his right to
counsel but chose to proceed w thout counsel. On February 20,
2014, Father was appointed counsel. There is nothing in the
record to suggest the Famly Court del ayed appoi nt ment of counsel
after Father requested it.

For these reasons, the Famly Court's COctober 14, 2014
Order Termnating Parental Rights is affirned.

DATED: Honol ul u, Hawai ‘,i My 26, 2015.
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