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NO. CAAP-12-0001060

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

ERIC S. HAMASAKI, Petitioner-Appellant, v.
STATE OF HAVAI ‘I, Respondent - Appel | ee

APPEAL FROM THE ClI RCUI T COURT OF THE FIRST CIRCU T
(S.P.P. NO. 10-1-0097 (CR NO. 10-1-0162))

SUVMARY DI SPOSI TI ON ORDER
(By: Nakarmura, C J., Fujise and Leonard, JJ.)

Petitioner-Appellant Eric S. Hamasaki (Hamasaki)
appeal s fromthe Findings of Fact, Conclusions of Law, and O der
Denyi ng Petition for Post-Conviction Relief Wthout a Hearing,
entered on Cctober 26, 2012 in the Crcuit Court of the First
Circuit (Crcuit Court).?

On February 10, 2010, Hamasaki entered into a plea
agreenent and pl eaded no contest to three counts of Sexual
Assault in the Third Degree, in violation of Hawaii Revi sed
Statutes (HRS) 8§ 707-732(1)(b) (2014) and two counts of Sexual
Assault in the Fourth Degree, in violation of HRS § 707-733(1)(b)
(2014).

On Septenber 3, 2010, Hanasaki filed a Motion to
Wthdraw Guilty/ No Contest Plea (Mdtion to Wthdraw Plea) on the
grounds that he was coerced by prior trial counsel to enter into
the plea agreenent and that his plea was not know ngly and
intelligently nade.

! The Honorable Richard K. Perkins presided.
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During a hearing on the Motion to Wthdraw Pl ea,
Hanmasaki clained that he did not understand the plea "especially
inlight of the fact that he didn't get to see discovery."

I n denyi ng Hamasaki's Mdtion to Wthdraw Pl ea, the
Circuit Court found that there was "no credi bl e evidence that the
defendant's pleas were the product of coercion or any other
i nproper conduct on the part of defense counsel. There's no
evidence -- no credible evidence that the defendant was the
victimof any ineffective assistance of counsel."”

On Septenber 9, 2010, Hamasaki was sentenced to five
years inprisonnment for each count of Sexual Assault in the Third
Degree and one year inprisonment for each count of Sexual Assault
in the Fourth Degree, all sentences to run concurrently to each
ot her but consecutive to a ten year indeterm nate sentence
Hanmasaki was already serving in C. No. 07-1-0418.

On Decenber 9, 2010, Hamasaki filed a Petition to
Vacate, Set Aside, or Correct Judgnment or to Rel ease Petitioner
from Custody (Petition). Hamasaki clained that his prior trial
counsel coerced himinto pleading to the charges, denied his
right to contest the charges at trial, would not allow himto see
any discovery, and told himthat he would get concurrent
sent ences.

On Cctober 26, 2012, the Circuit Court issued its
Fi ndi ngs of Fact, Conclusions of Law, and Order Denying Petition
for Post-Conviction Relief Wthout a Hearing. The G rcuit Court
deni ed Hamasaki's Petition based on its ruling that the clains
rai sed by Hamasaki had been previously ruled upon or were wai ved.
See Hawai ‘i Rul es of Penal Procedure Rule 40(a)(3).

On appeal, Hamasaki contends the Circuit Court erred by
denying his Petition because he received ineffective assistance
of counsel when his counsel "never brought or showed Petitioner
any evidence [such as] tapes, police reports, [and] video
interviews" and told himthat all sentences in all cases would
run concurrently, with Hamasaki serving no nore than ten years
i ncarceration. Hanmasaki also clainms that he was denied the right
to a fair trial and that his consecutive sentence is illegal
under Apprendi v. New Jersey, 530 U S. 466 (2000).
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Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resol ve Hamasaki's points of error as follows:

The Gircuit Court properly rejected Hamasaki's claim
that his prior trial counsel was ineffective for failing to show
hi mthe evidence produced in discovery because this claimhad
been previously ruled upon or was wai ved. The issue of whether
prior counsel had disclosed discovery evidence to Hamasaki had
previ ously been raised in the Mdtion to Wt hdraw Pl ea.

During a hearing on the Motion to Wthdraw Pl ea,
Hamasaki's prior trial counsel stated that although he did not
provi de Hamasaki with his own copy of the discovery, he brought
docunents such as police reports with himwhen he net with
Hamasaki to discuss the plea offer. Prior trial counsel stated
that he received discovery, which included police reports, color
phot ographs, a vi deotaped interview, and audi ot apes, and he
reviewed the discovery and the information the police had with
Hamasaki prior to entering into the plea agreenent. In denying
the Motion to Wthdraw Plea, the Crcuit Court ruled that there
was "no credi bl e evidence that the defendant was the victim of
any ineffective assistance of counsel.™

The Gircuit Court properly rejected Hamasaki's claim
that his prior trial counsel prom sed that his sentences in al
cases would only be inposed concurrently because this claimhad
been previously ruled upon or was wai ved. This claimwas raised
by Hamasaki in his Mtion to Wthdraw Plea. |In denying the
notion, the Grcuit Court considered the transcript of Hamasaki's
change of plea hearing. During Hamasaki's change of plea
heari ng, Hamasaki stated that he would follow the plea agreenent
after the Crcuit Court specifically stated, and his prior tria
counsel agreed, that the State was free to request that the
maxi mum five year sentence in this case be inposed consecutive to
his sentence in Cr. No. 07-1-418 for a total of fifteen years.

Hamasaki provides no argunment as to how his right to a
fair trial was violated. Hanmasaki expressly waived his right to
atrial as part of the no contest plea agreenent he entered into
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on February 10, 2010. Hanmasaki also confirned that he was
wai ving his right to a trial prior to the Grcuit Court accepting
he pl ea.

Apprendi does not apply to consecutive sentencing.
Oregon v. lce, 555 U S. 160, 170 (2009).

Ther ef or e,

| T 1S HEREBY ORDERED t hat the Findings of Fact,
Concl usi ons of Law, and Order Denying Petition for Post-
Conviction Relief Wthout a Hearing, entered on Cctober 26, 2012
inthe Crcuit Court of the First Gircuit is affirned.

DATED: Honol ul u, Hawai ‘i, May 11, 2015.
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