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MEMORANDUM OPI NI ON
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The State of Hawai ‘i (State), through the |Insurance
Comm ssi oner and the Hawai ‘i I nsurance Division (HD), is
responsi ble for regulating i nsurance conpani es doi ng business in
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Hawai ‘i. See Hawaii Revised Statutes (HRS) Chapter 431.
| nvestors Equity Life Insurance Conpany of Hawai ‘i, Ltd. (IEL)
was an insurance conpany regulated by the State. |EL opened a

tradi ng account with ADM I nvestor Services, Inc. (ADMS), a
sophi sticated securities brokerage firm Prior to |EL's opening
its trading account wwth ADMS, Donald E. Goo (Goo), a State

i nsurance exam ner, allegedly gave faulty advice to | EL regardi ng
the types of investnents |IEL was authorized to make under the
Hawai ‘i | nsurance Code. |IEL's |awer, at the request of a

di fferent brokerage firm (not ADM S), sought confirmation from
Hi ram Tanaka (Tanaka), the Deputy |nsurance Conm ssioner, that
Goo had authority to opine on H D s behalf about perm ssible
investnments by IEL, and Tanaka al |l egedly responded that such
confirmati on was not necessary.

| EL engaged in specul ative trading through its account
wth ADMS. After IEL was declared insolvent and was in the
process of liquidation, an arbitration panel ruled that ADM S had
acted unreasonably in permitting |EL to engage in specul ative
trading and found ADM S |i able for damages in the anount of
$6, 917,667 for net trading | osses and fees and conmm ssi ons
incurred by IEL. ADM S did not have any direct contact with and
did not seek advice fromthe State regarding IEL's trading or
permtted investnents.

ADM S filed a third-party conplaint against the State
and the Hawai ‘i | nsurance Conm ssioner (collectively referred to
as the "State"), asserting clainms for negligence, negligent
supervi sion, and indemification, and seeking to recover damages
fromthe State, including the entire anount of the arbitration
award entered against ADMS. This appeal presents the question
of whether, as a matter of law, the State owed a duty of care to
ADM S. As expl ained bel ow, we hold that under the facts
presented by this case, the State did not owe a duty of care to
ADM S. W also hold that ADM S was not entitled to
indemmification fromthe State. W therefore affirmthe decision
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of the Circuit Court of the First Grcuit (Crcuit Court)! to
dismss ADM S s clains against the State.? W further hold that
the Grcuit Court did not abuse its discretion in denying ADMS' s
request for sanctions for spoliation of evidence. Accordingly,
we affirmthe Crcuit Court's Final Judgnent.
BACKGROUND
l.

| EL was a Hawai ‘i - based i nsurance conpany involved in
the sale of life insurance policies and annuity contracts. In
the early 1990s, |EL engaged in a pattern of highly specul ative
futures trading with various securities brokerages, including
ADMS. ADM S is a Del aware Corporation headquartered in Illinois
that buys and sells "financial and commobdities futures contracts
on behalf of its custonmers and provid[es] execution and clearing
services for its custonmers.” It describes itself as a |leader in
the comodity futures and financial futures industry.

In late 1993, | EL executives twice wote to Deputy
| nsurance Comm ssi oner Tanaka seeking confirmation that
investnent activities |IEL was undertaking were permtted under
the Hawai ‘i I nsurance Code. Tanaka referred IEL'S requests to
Seni or Insurance Exam ner Goo. (Goo issued two letters to I EL
confirmng that the investnent activities |EL asked about were
permtted under the Insurance Code. At the request of another
br okerage firm (not ADM S), counsel for IEL called Tanaka and
asked whet her Goo had authority to opine on HHD s behalf as to
permtted i nvestnents under the Insurance Code. Tanaka all egedly
responded that such confirmati on was not necessary.

| EL' s specul ative futures trading resulted in |arge
financial |oses, leading to its insolvency and liquidation in
1994. The Comm ssi oner was appointed as the |iquidator of |EL

The Honorable Karl K. Sakamoto presi ded over the proceedi ngs rel evant
to this appeal.

2We note that ADM S al so asserted a claim for contribution agai nst the

St at e. However, with ADM S's agreenment, the Circuit Court dism ssed the
contribution claim and that claimis no longer in issue.
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(Liquidator). In 1995, the Liquidator filed a demand for an
arbitration proceedi ng against ADM S pursuant to an arbitration
clause in I EL's custoner agreenent. The arbitration panel
ordered ADM S to pay the Liquidator $6,917,667 in damages for the
net trading losses in IEL's account and for fees and conm ssions
ADM S earned for executing the trades. The arbitration panel

al so awarded interest on this anount.?

The arbitration panel determ ned that the handling of
the account by ADM S was not reasonable. As such, the
arbitration panel inposed liability based on ADMS s failure to
act reasonably with respect to the known interests of IEL and its
pol i cyhol ders and annuitants. According to the arbitration
panel, "evidence of specul ation, known to ADM S [s] account
officer, was inmedi ate, repeated and overwhelmng." As a result,
"continuation of the account placed on ADMS liability for the
f oreseeabl e consequences of its breach of an industry standard."

In support of its conclusion, the arbitration panel
found that ADM S was i medi ately aware of the follow ng
i nformati on:

* |EL, as a life insurance conpany, had financia
obligations to a | arge popul ati on of policyhol ders and
annuitants - equity holders who relied on |IEL for prudent
investment of prem unms and who had no capacity to oversee
IEL's investment activities.

* |EL's pretended hedge-tradi ng account contained, on its
transfer to ADM S, an obvi ous inbedded unrealized |oss of
$17.79 mllion. ADMS had a report of the A.M Best rating
service stating that as of year-end 1992 IEL had a net worth

as low as $6 mllion. ADM S also had a draft "Blue Book"
for the year ended Decenmber 31, 1993, prepared by |EL
claimng an unaudited net worth of only $16 mllion. ADM S

thus had information at the very begi nning of the
relationship strongly indicating that | EL was al ready
i nsol vent .

* | f the pretended hedge account had been properly

desi gnated a specul ative account, recognition of the $17+
mllion i medded | oss woul d have been conpelled by
accounting rules; liquidation of IEL should have been

i nmedi ate and the further losses in bond futures trading
handl ed by ADM S woul d have been obvi ated

3According to ADM S, followi ng several unsuccessful appeals, ADM S paid
t he Liquidator $10,867,370.57 pursuant to the arbitration award.
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* |EL's trading behavior every day, fromthe opening of the
account until the seizure of the conpany, was obviously
desperate specul ation for the purpose of attempting to bet
the conmpany's way out of past specul ative |l osses. The
tradi ng pattern cannot be reconciled with any plausible
hedge strategy.

* When | EL became insolvent, the risk of added |oss from
further speculative trading rested not with IEL's sole
sharehol der but with IEL's unknowi ng and hel pl ess
policyhol ders and annuitants.

The arbitration panel further found that the ADM S
executive responsible for the I EL account knowi ngly ignored the
risk of loss to policyholders and annuitants; that "ADM S' [ s]
actions were notivated by the desire to generate | arge and above-
mar ket fee revenue while permtting | EL's nanagenent to attenpt
to escape fromits desperate situation of insolvency"; and that
it was not reasonable for ADMS to act in disregard of the rights
of unknowi ng and hel pl ess policyhol ders and annuitants. The
arbitration panel noted that Goo's letter "was not an 'order of
approval' such as woul d be necessary to authorize IEL to
specul ate in bond futures."”

The Liquidator noved to confirm and ADM S noved to
vacate, the arbitration award before the United States District
Court for the District of Hawai‘i. The federal District Court
cited the above-nentioned findings in confirmng the arbitration
award. Investors Equity Life Ins. Co. of Hawaii, Ltd. v. ADM
| nvestor Services, Inc., No. CV 97-01382 DAE, 1997 W. 33100645,
at *8-9 (D. Hawai ‘i Dec. 15, 1997). 1In reaching its concl usion
that the arbitration panel did not act in manifest disregard of

the law in holding ADMS liable for its professional negligence,
the District Court stated that the arbitration panel had before
it,

substantial evidence which indicated that [ADM S] did not
prevent [IEL] fromillegally using its account for

specul ation, not hedgi ng. Based on the volume of the
trades, the size of the trades, and frequency of the trades,
[ ADM S] had sufficient information to indicate that [I|EL]
was i nmproperly using its account for specul ation. Under t he
Hawai i | nsurance Code, [IEL] was prohibited fromusing its
account for anything other than hedging. See H R.S.

8§ 431:6-103(a); H R S. 8§ 431:6-321. Pursuant to Chicago
Board of Trade Rule 431.02.07 and the Hedge Account
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Representation, [ADM S] was required to ensure that [I|EL]
was only using its account for bona-fide hedging. However,
despite the fact that "evidence of speculation, known to

[ ADM S's] account officer, was i mmedi ate, repeated, and
overwhel m ng," [ADM S] did nothing to stop [IEL's] trading
in the account. Instead, [ADM S] permtted [IEL] to
continue its speculative trading, while it continued to
coll ect substantial comm ssions on the trades.

Id. at *9.

The District Court's decision was then upheld on appeal
to the United States Court of Appeals for the Ninth Crcuit.
| nvestors Equity Life Ins. Co. of Hawaii Ltd. v. ADM | nvestor
Services, Inc., Nos. 98-15140, 98-15290, 99-15122, 2001 W. 32048
(9th Gr. Jan. 12, 2001).

.
A

Meanwhi l e, in 1995, the sane year the Liquidator
initiated the arbitration proceedi ng against ADM S, the
Liquidator and IEL filed a lawsuit against ADMS in Crcuit Court
in order to preserve all clains that m ght not be resolved
through arbitration. After the arbitration award agai nst ADM S
was confirmed by the federal District Court in 1997, ADMS fil ed
its initial third-party conplaint against the State.

B

On April 24, 2007, ADM S filed its Third Amended Thi rd-
Party Conpl aint, which underlies the present appeal. ADMS
all eged that as a result of the Conm ssioner's and HD s
negl i gence, ADM S suffered danmages, including the anount of the
arbitration award. Specifically, ADMS all eged cl ai ns of
negl i gence, negligent supervision, indemification, and
contri bution.

Rel evant to the question of the State's duty, ADM S
alleged in its negligence claimthat the Comm ssioner and H D had
a duty: (1) "to know and to enforce the restrictions upon
insurers set forth in the Insurance Code"; (2) to ensure that
only authorized H D enpl oyees supplied information to insurers
and that the informati on was accurate; and (3) "to informI|EL and
its brokers, including ADM S, of the erroneous information
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contained in [Goo's] opinion letters.” ADMS reiterated inits
negl i gent supervision claimthat the Conmm ssioner and H D had a
duty to ensure that only authorized H D enpl oyees supplied
information and that the information was accurate, and it further
all eged that they had a "duty to ensure that they properly hire,

train, retain, and supervise H D s enployees.” ADMS clai ned
that it was entitled to indemification because its "liability is
the direct result of the Comm ssioner's and H D s negligence or
negl i gent supervision" and that its "liability, if any, is thus

purely secondary, passive, technical, vicarious, and inputed,
while the liability of the Comm ssioner and HIDis direct,
primary, and active."
C

On June 17, 2008, the State filed a "Mdtion to Dismss
[ADM S's] Third Amended Third-Party Conplaint, Filed April 24,
2007, or in the Alternative, Mtion for Summary Judgnent.” In an
Order filed on Septenber 11, 2008, G rcuit Judge Karen Ahn
granted in part and denied in part the State's notion. The O der
di sm ssed ADM S' s contribution claim (ADM S agreed to the
di smssal), but denied the State's notion in all other respects.
As to the issue of the State's duty, Judge Ahn's Order stated
that "[t]he State has failed to provide enough information for
the Court to evaluate these policy argunents for and agai nst the
creation of a duty."”

L1l

On February 1, 2011, the State filed a notion to
dismss ADMS s remaining clainms, or in the alternative a notion
for judgnent on the pleadings (Mdtion to Dismss). After a
hearing, Crcuit Judge Karl K. Sakanoto, who inherited the case
from Judge Ahn, granted the State's Mdtion to Dism ss, disposing
of all of ADM S' s remai ni ng cl ai ns.

In his March 24, 2011, Order granting the State's
Motion to Dismss, Judge Sakanoto concluded that "there is no
basis for [ADM S s] claimof negligence against [the State] as
[the State] owed [ADM S] no duty." As a prelimnary matter,
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Judge Sakanoto indicated that his ruling did not violate the | aw
of the case doctrine, because Judge Ahn's prior order "did not
make a determ nation regarding the issue of duty[.]" Rather,
Judge Sakanoto noted that Judge Ahn stated that "the State had
failed to provide enough information for the Court to evaluate
the policy argunents for and against the creation of a duty" and
"deliberately did not nmake a determ nation regarding the issue of
duty[.]"

As to ADM S s cl ai m of negligent supervision, Judge
Sakanpoto hel d that "because the negligent supervision claimalso
arises fromthe presunption that [the State] owed a duty to
[ADM S] and the Court finds that there is no such duty," the
negl i gent supervision claimalso fails.

Finally, Judge Sakanmpbto held that "a claimfor third-
party indemification nust arise out of a contract or sone other
i ndependent duty." Because there was no contract providing for
i ndemmi fication and because it had determ ned that the State did
not owe any duty to ADM S, Judge Sakanoto di sm ssed the claimfor
i ndemi fi cati on.

ADM S filed a notion for reconsideration, which the
Circuit Court sunmmarily denied. The Circuit Court entered its
Fi nal Judgnment on April 28, 2011. This appeal foll owed.

DI SCUSSI ON
l.

ADM S contends that the Crcuit Court erred in granting
the State's notion for judgnment on the pleadi ngs regarding
ADM S' s negligence and negligent supervision clainms because the
Circuit Court erroneously arrived at the conclusion that the
State owed no duty to ADMS. W di sagr ee.

A

It is well-established that "a negligence action lies
only where there is a duty owed by the defendant to the
plaintiff." Hayes v. Nagata, 68 Haw. 662, 666, 730 P.2d 914, 916
(1986). The existence of a duty is entirely a question of |aw
Hao v. Canpbell Estate, 76 Hawai‘i 77, 80, 869 P.2d 216, 219
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(1994). "[Whether a duty exists is a question of fairness that
i nvol ves a wei ghing of the nature of the risk, the nmagnitude of
t he burden of guardi ng agai nst the risk, and the public interest
in the proposed solution.” 1d. (internal quotation marks and
citation omtted).
1

I n considering whether to inpose a duty of reasonable

care, Hawai ‘i courts recognize

that duty is not sacrosanct in itself, but only an
expression of the sumtotal of those considerations of
policy which lead the law to say that the particular
plaintiff is entitled to protection. Legal duties are not
di scoverabl e facts of nature, but merely conclusory
expressions that, in cases of a particular type, liability
shoul d be inmposed for damage done. In determ ni ng whet her
or not a duty is owed, we must weigh the considerations of
policy which favor the plaintiff's recovery against those
which favor limting the defendant's liability. The
question of whether one owes a duty to another nust be
deci ded on a case-by-case basis.

Pul awa v. GIE Hawaiian Tel, 112 Hawai ‘i 3, 12, 143 P.3d 1205,
1214 (2006) (block quote format, citation, and brackets omtted).
The Hawai ‘i Supreme Court has identified the followng factors
for a court to consider in determ ning whether to inpose a duty:

Whet her a special relationship exists, the foreseeability of
harmto the injured party, the degree of certainty that the
injured party suffered injury, the closeness of the
connection between the defendants' conduct and the injury
suffered, the noral blame attached to the defendants, the
policy of preventing harm the extent of the burden to the
def endants and consequences to the community of inmposing a
duty to exercise care with resulting liability for breach
and the availability, cost, and preval ence of insurance for
the risk involved.

Id. (block quote format, citation, and brackets omtted).
2.

Whet her a governnment entity owes a duty of care to an
injured party "should be determ ned by an analysis of |egislative
intent of the applicable statute or ordinance."” Cootey v. Sun
Inv., Inc., 68 Haw. 480, 485, 718 P.2d 1086, 1091 (1986).

The Hawai ‘i | nsurance Code provides that "[t]he
busi ness of insurance is one affected by the public interest,
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requiring that all persons be actuated in good faith, abstain

from deception and practice honesty and equity in all insurance
matters.” HRS § 431:1-102 (2005). The Conm ssioner is
responsi bl e for supervising and controlling the Hawai ‘i |nsurance

Di vi si on, making reasonable rules to effectuate the |Insurance
Code, and enforcing the Code. See HRS § 431:2-201 (2005 & Supp.
2014).% Inits role as a regulator, the State has no duty to,
and cannot be sued by, regul ated insurance conpanies for
provi di ng i nadequate regul ati on. See Hayes, 68 Hawai ‘i at 667,
730 P.2d at 917. ADM S does not contend that the |Insurance Code
creates any cause of action enabling third-parties to sue the
State for its failure to properly regul ate i nsurance conpani es or
enforce the Insurance Code. 1In addition, under the State Tort
Liability Act, the State is immune fromsuit for clains arising
out of m srepresentations nmade by its enployees. HRS § 662-
15(4); Doe Parents No. 1 v. State, Dept. of Educ., 100 Hawai ‘i
34, 67 n.38, 58 P.3d 545, 578 n. 38 (2002).

3.

The Hawai ‘i Supreme Court has stated that Hawai ‘i courts
are "reluctant to inpose a new duty upon nenbers of our society
w t hout any | ogical, sound, and conpelling reasons taking into
consi deration the social and human rel ati onshi ps of our society."
Bi rmi ngham v. Fodor's Travel Publications, Inc., 73 Haw. 359,
370, 833 P.2d 70, 76 (1992) (internal quotation marks and
citation omtted). The reluctance to inpose new duties is
especially applicable to State entities acting in their
regul atory capacity or inplenenting statutory requirenments. This
i S because the Hawai ‘i Suprene Court has recogni zed that the
inposition of a legal duty on State entities in certain
circunstances "would result in 'unmanageabl e, unbearabl e, and
totally unpredictable liability[.]'" MIlfino v. Yuen, 134

“We cite to the current version of HRS § 431:2-201. For purposes of our
analysis, there is no material difference between the current version and the
version in effect at the time relevant to this case.
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Hawai ‘i 181, ---, 339 P.3d 679, 683 (2014) (quoting Cootey, 68
Haw. at 484, 718 P.2d at 1090).

I n Hayes, the Hawai ‘i Suprenme Court held that the
bankruptcy trustee for Paradi se Palns Vacation Cub (PPVC), an
organi zation of timeshare unit owners, could not sue the State
for damages due to the States's alleged negligence in allow ng
the ti meshare devel oper and PPVC to conduct tinmeshare operations
wi thout conmplying with the regulatory schene. Hayes, 68 Haw. at
663-68, 730 P.2d at 915-17. In holding that the State owed no
duty to PPVC, the suprene court concluded that "[t]he
considerations favoring a limtation on the State's liability in
this situation . . . need no belaboring.” 1d. at 667, 730 P.2d
at 917. The court further concluded that "the State Tort
Liability Act 'was not intended to visit the sovereign with novel
l[tabilities[.]'" I1d. at 667-68, 730 P.2d at 917 (citation
omtted).

In Mol fino, the Hawai ‘i Suprene Court recently
addressed whether it "should inpose a duty of reasonable care on
t he Pl anni ng Departnent of the County of Hawai ‘i to a property
owner, leading to potential negligence liability for damages
al l egedly sustained due to the Planning Departnent's failure to
mai ntain all pertinent correspondence in its property files at
all times.” Mlfino, 134 Hawai ‘i at ---, 339 P.3d at 680. The
court declined to inpose a duty of reasonable care on the
Pl anni ng Departnent in favor of the property owner to maintain
such records, holding that "policy considerations counsel against
the judicial creation of such a duty under the common | aw' and
that there was no basis under the applicable statutes or
regul ations to i npose negligence liability on the Pl anning
Department for failing to maintain its files in conplete
condition at all tinmes. 1d. at ---, ---, 339 P.3d at 680, 685.

I n support of its decision, the court discussed its
prior opinion in Cootey, 68 Haw. 480, 718 P.2d 1086, in which it
declined to inpose a duty of care on the County of Hawai ‘i to
homeowners, who clai ned they were damaged by fl oodi ng caused by
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the County's negligence in approving an adjoi ni ng devel opnent.
The court described the facts of Cootey and its analysis in
Coot ey as foll ows:

In Cootey, plaintiff homeowners (the Cooteys) sued the
County of Hawai ‘i for negligently approving a subdivision,
the devel opment of which allegedly caused fl ooding on the
Coot eys' property. The Cooteys claimed that the County owed
them a "duty to adm nister and enforce the applicable | aws,
rul es and regul ations and directives of the County and the
State of Hawai‘i. . . ." This court disagreed, holding that
such a duty was "too expansive in |ight of public policy
consi derations versus liability and remedi al

consi derations.”

In Cootey, this court noted that the determ nation of
whet her a duty exists requires a bal ancing of "the policy
consi derations supporting recovery by the injured party
agai nst those favoring a limtation of the County's
liability." The court struck the balance in favor of
limting the County's liability. This court stated
"Governnment is not intended to be an insurer of all the
dangers of nodern life, despite its ever-increasing effort
to protect its citizens fromperil." Government should not
be "liable for all injuries sustained by private persons as
a result of governmental activity, even though doing so
woul d spread the | osses over the | argest possible base."
Government agencies nust still be able to function
effectively for their own "socially approved ends." This
court held that the inposition of a duty in the Cooteys
situation would "reorder priorities and force reallocation
of resources upon the other branches primarily the
| egi slative branch which make policy decisions in this
regard." Specifically, "exposure to such liability would
unduly |l engthen the permt process, or could very well
di ssuade the County from enacting rules, regulations and
| aws applicable to proposed subdivisions and intended for
the protection and wel fare of the public, a result contrary
to the public interest."” 1In conclusion, this court held
that the inposition of a legal duty in Cootey would result
in "unmanageabl e, unbearable, and totally unpredictable
liability" for the County.

Id. at ---, 339 P.3d at 683 (citations and brackets omtted,;
ellipsis points in original). The court in MIlfino held that
policy considerations simlar to that expressed in Cootey
supported its refusal to inpose a |egal duty on the Planning
Comm ssion to property owners to naintain pertinent
correspondence in its property files at all times. 1d. at ---,
339 P.3d at 683.

B
ADM S does not contend that the State owes it a duty of
care based on obligations inposed by the Insurance Code or

-12-



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

i nsurance regul ations. ADM S al so does not dispute that no
speci al rel ationships exist that would warrant inposing on the
State a duty of care to ADMS. W concl ude based on the purpose
of the Insurance Code and rel evant policy considerations that the
State does not owe a duty of care to ADM S under the

ci rcunst ances of this case.

Here, the injury to ADMS arises froman arbitration
deci si on whi ch concluded that ADM S acted unreasonably, in
violation of industry standards, in handling IEL's trading
account and awarded danages agai nst ADM S based on its conduct.
ADM S is a sophisticated brokerage firmand by its own
description has "for decades" been "a |eader in the comodity
futures and financial futures industry[.]" The Insurance Code
was not designed or intended to provide protection to
sophi sticated brokerage firnms from adverse arbitrati on awards
arising out of their handling of trading accounts. The State was
not a party to ADM S s tradi ng account agreenent with IEL. 1In
addition, ADMS did not directly contact the State or seek its
advi ce regarding whether IEL's trading activities were
per m ssi bl e under the Insurance Code.

Under these circunstances, we decline to inpose a duty
of care on the State in favor of ADMS. The inposition of such a
duty is not warranted as a matter of "fairness . . . weighing

the nature of the risk, the magni tude of the burden of
guardi ng against the risk, and the public interest in the
proposed solution.”™ Hao, 76 Hawai ‘i at 80, 869 P.2d at 219. |In
addition, inposing a duty on the State under these circunstances
woul d result in "unmanageabl e, unbearable, and totally
unpredictable liability[,]" and could dissuade the State from
engaging in regulatory activities beneficial to the public.
Coot ey, 68 Haw. at 484, 486, 718 P.2d at 1090, 1091; see also
Scott v. Dep't of Commerce, 763 P.2d 341, 344 (Nev. 1988). For
the sane policy considerations articul ated by the Hawai ‘i Suprene
Court in M fino and Cootey, we hold that the judicial creation
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of a duty under the common | aw owed by the State to ADM S under
the facts of this case is not warranted.?®
C.

Rel ying on Doe Parents, ADM S argues that the
"affirmative acts" the State took in the formof "training an
enpl oyee, supervising an enpl oyee, and answering outside
guestions regarding that enployee's authority to engage in
certain conduct” gave rise to a duty to exercise ordinary care.
W reject ADM S s argunent based on Doe Parents.

In Doe Parents, the Hawai ‘i Suprene Court described the
State's duty in tort as foll ows:

Absent a duty to adhere to a particular standard of
care by virtue of the State and either the plaintiff or the
third person sharing a "special relationship" (or
alternatively, because a statute or adm nistrative rule or
regul ati on mandates that the defendant adhere to a
particul ar standard of care[)], the State is, as is any
person, generally required to exercise only "ordinary care"
in the activities it affirmatively undertakes to prevent
foreseeabl e harmto others.

Doe Parents, 100 Hawai ‘i at 72, 58 P.3d at 583 (interna
citations omtted).

As to foreseeability in the context of duty, the
suprene court stated:

Regardl ess of the source of a particular duty, a
defendant's liability for failing to adhere to the requisite
standard of care is limted by the preposition that "the
defendant's obligation to refrain from particul ar conduct
[or, as the circumstances may warrant, to take whatever
affirmati ve steps are reasonable to protect another] is owed
only to those who are foreseeably endangered by the conduct
and only with respect to those risks or hazards whose
l'i kel i hood made the conduct [or omi ssion] unreasonably
dangerous." Thus, if it is not reasonably foreseeable that

SADM S contends that the Circuit Court erred by violating the | aw of the
case doctrine when it ruled that the State did not owe a duty of care to
ADM S. We conclude that the Circuit Court did not violate the |law of the case
doctrine because it had not previously made a definitive ruling regarding
whet her the State owed a duty of care to ADM S. In any event, the |law of the
case is a prudential doctrine. See Messinger v. Anderson, 225 U.S. 436, 444
(1912) (concluding that the "law of the case" doctrine "merely expresses the
practice of courts generally to refuse to reopen what has been deci ded, not a

limt to their power"”). In addition, "law of the case cannot bind [an
appell ate court] in reviewi ng decisions below/,]" and "cannot insulate an
issue from appellate review[.]" Christianson v. Colt Indus. Operating Corp.

486 U.S. 800, 817 (1988).
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the particular plaintiff will be injured if the expected
harm in fact occurs, the defendant does not owe that
plaintiff a duty reasonably to prevent the expected harm
Simlarly, but not synonymously, if the harmis not
reasonably foreseeable, the defendant will not be deemed to
have breached the duty of care that he or she owes to a
foreseeable plaintiff.

Id. (citations omtted; brackets in original) (enphases added);
see also Janssen v. Am Hawai ‘i Cruises, Inc., 69 Haw 31, 34,
731 P.2d 163, 165 (1987) (stating that "a defendant owes a duty
of care only to those who are foreseeably endangered by the
conduct and only with respect to those risks or hazards whose

i keli hood made the conduct unreasonably dangerous” (internal
guotation marks and citations omtted)).

In Pul awa, the suprenme court stated that "in the
context of determi ning the existence and scope of a duty,
foreseeability is a question of |aw for the court to resolve."
Pul awa, 112 Hawai ‘i at 13, 143 P.3d at 1215. The court observed:

Foreseeability as it inmpacts duty determ nations
refers to the knowl edge of the risk of injury to be
apprehended. The risk reasonably to be perceived defines
the duty to be obeyed; it is the risk reasonably within the
range of apprehension, of injury to another person, that is
taken into account in determ ning the existence of the duty
to exercise care.

Id. (block quote format, citation, brackets, and enphasis
omtted). As a factor in determning the existence of a duty,
foreseeability invol ves the prospective consideration of the
facts existing at the time of the alleged negligent conduct. 1d.
We conclude that it was not reasonably foreseeable to
the State that its actions in (1) training and supervising its
enpl oyees and (2) responding to questions by a regul ated
i nsurance conpany regardi ng perm ssible investnent activities and
Goo's authority to provide advice would result in the injury
sustained by ADMS. As noted, ADM S s injury was caused by an
arbitration panel's decision that ADM S had acted unreasonably
and had m shandled IEL's trading account. ADM S did not have any
direct contact with and did not seek advice fromthe State
regarding IEL's permtted investnents or trading activities. W
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conclude that it was not reasonably forseeable to the State when
it undertook to train and supervise its enployees and responded
toinquiries by IEL, that ADM S, a sophisticated brokerage firm
who had no direct contact with the State, would enter into a
tradi ng account relationship with IEL; that |IEL would engage in
specul ative trades; that ADMS would permt |IEL to engage in such
specul ative trades; that |EL woul d becone insolvent; and that an
arbitration panel would determ ne that ADM S was |iable for
| osses sustained by IEL due to ADMS s m shandling of IEL'Ss
tradi ng account. Accordingly, we reject ADM S s contention that,
pursuant to Doe Parents, the alleged "affirmative acts"® taken by
the State created a duty of care owed by the State to ADM S under
the circunstances of this case.

.

ADM S argues that the GCrcuit Court erred by dism ssing
its indemification count, which asserted a claimof equitable
indemmity. We di sagree.

"[Elquitable indemmity is only avail abl e anong
tortfeasors who are jointly and severally liable for the
plaintiff's injury." 1In re Parker, 471 B.R 570, 576 (B.A P. 9th
Cr. 2012). In other words, there can be no equitable indemity
"where the party fromwhomindemity is sought owes no duty to
the plaintiff or is not responsible for the injury.” WlIlIls Fargo
Bank, N.A. v. Renz, 795 F. Supp.2d 898, 927 (N.D. Cal. 2011). The
Rest at ement (Second) of Torts § 886B(1) (1979) expresses the

requi renent for equitable indemity -- that the indemitor and
i ndemmitee both owe a duty to a third-party and are jointly
liable for the injury sustained by the third-party -- as foll ows:

"If two persons are liable in tort to a third person for the sane
harm and one of them discharges the liability of both, he is
entitled to indemity fromthe other if the other would be

®\W note that the State di sputes that the acts cited by ADM S constitute
affirmative acts.
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unjustly enriched at his expense by the discharge of the
liability."

Here the State, as a regulator, did not owe a duty to
| EL or those represented by IEL's Liquidator, and the State was
not jointly liable wth ADMS to IEL or those represented by
| EL' s Liquidator, under the circunstances of this case. See
Hayes, 68 Hawai ‘i at 667-68, 730 P.2d at 917. As such, ADM S, as
a matter of law, was not entitled to equitable indemity fromthe
State with respect to the danages ADM S was required to pay to
| EL's Liquidator for the injuries ADM S caused to those
represented by IEL's Liquidator. See Harnsen v. Smth, 586 F.2d
156, 157 (9th G r. 1978) (holding that bank directors sued by
bank sharehol ders could not state a claimfor equitable indemity
agai nst the Conptroller of the Currency (which regul ated the
bank) because the Conptroller did not owe a duty to the
shar ehol ders) .

ADM S's reliance on In re All Asbestos Cases, 603 F
Supp. 599 (D. Hawai ‘i 1984), is msplaced. Al Asbestos Cases
recogni zes situations in which equitable indemity is appropriate
because one joint tortfeasor is nore cul pable than another joint
tortfeasor in causing injury to a third party. See Al Asbestos
Cases 603 F. Supp. at 606-07. But it does not alter the
prerequisite for equitable indemity that the i ndemitor and
indemmitee be jointly liable to the injured third party. See id.
at 606 ("Tort or 'equitable' indemity will be recognized when
the indemmitor is guilty of 'active,' "primary' or 'original
fault, as opposed to the nerely 'passive,' 'secondary,' or
"inmplied fault of the indemitee.").

[T,

ADM S argues that the GCrcuit Court abused its
di scretion in denying its notion for sanctions. Specifically,
ADM S argues that the Grcuit Court previously ordered the
parties to maintain their records during a stay of discovery
i nposed by the Circuit Court and that the State failed to do so.
As such, ADM S contends that the Crcuit Court should have
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i nposed sanctions against the State for spoliation of evidence.
We conclude that the Crcuit Court did not abuse its discretion
in denying ADM S' s notion for sanctions.

A

The pertinent facts underlying this issue are as
follows. 1In 1998, while the federal District Court's
confirmation of the arbitration award agai nst ADM S was on appeal
to the United States Court of Appeals for the Ninth Crcuit
(Ninth Crcuit), ADMS initiated discovery in this case. The
Li quidator and IEL filed a notion to stay all discovery pendi ng
the concl usion of the appeal. Over ADM S s objection, the
Crcuit Court granted the notion to stay discovery pending the
appeal to the Ninth Crcuit, but ordered all parties to "retain
all docunents in their custody or control which may be responsive

to [ADM S' s] discovery requests[.]" The Ninth Crcuit
filed its decision in 2001.

On January 10, 2011, after a period of discovery, ADM S
filed a notion for sanctions for spoliation of evidence (Mtion
for Sanctions), arguing that the State had violated the Circuit
Court's previous order that required preservation of docunents.
Specifically, ADMS alleged that materials produced during
di scovery resulted in "nultiple copies of docunents whose source
can no | onger be determned." Further, ADMS stated that the
State refused to admt the authenticity of certain docunents
produced "because the State could not |locate the State's original
of the docunent[.]" ADM S sought sanctions ranging from"barring
the State from denying the authenticity of docunments which should
be in HD s files, to entering a judgnment on liability in favor
of ADM S and against the State." The State opposed ADM S's
Motion for Sanction, arguing that ADM S had not satisfied the
requirenents for the inposition of sanctions.

In the neantine, at a hearing held on February 25,

2011, the Grcuit Court orally granted the State's Mdtion to
Dismss ADMS s Third Amended Third-Party Conplaint. At the
hearing, ADM S s counsel suggested that the Grcuit Court's
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di sm ssal of ADM S' s case had rendered ADM S's Mdtion for
Sanctions noot. The Circuit Court responded that it did not
believe the Mdtion for Sanctions had beconme noot, but indicated
that it was inclined to deny the notion and that it did not
believe the State had acted in bad faith or had attenpted to
destroy docunents to its advantage. The Circuit Court then heard
argunent on the Motion for Sanctions. On March 23, 2011, the
Crcuit Court issued its order denying ADM S s Mtion for
Sancti ons.

B.

On appeal, ADM S points to the followng three letters
that it clainms were mssing fromHD s files: (1) IEL's "Novenber
3, 1993 letter to M. Tanaka, the Deputy Conm ssioner, requesting
t he gui dance that the Goo Letters provided"; (2) "the Novenber 4,
1993 letter fromM. Goo [to IEL], providing part of that
gui dance"; and (3) IEL's "February 2, 1994 letter to Harold
Yamam [(an H D exam ner)], explaining why I EL borrowed a half
billion dollars in 1993 and enclosing M. Goo's letter stating
that IEL's trading was legal."” ADM S apparently had copi es of
all these docunents, but not originals fromHD s files. W
conclude that the all eged discovery violation underlying ADM S's
spoliation claimwas irrelevant to and did not affect the
analysis of the Crcuit Court or this court in determ ning that
the State was entitled to the dismssal of ADMS s Third Arended
Third-Party Conplaint. Therefore, ADMS failed to show that the
absence of the alleged m ssing evidence resulted in prejudice to
ADM S. See Stender v. Vincent, 92 Hawai ‘i 355, 363, 992 P.2d 50,
58 (2000) (stating that in determ ning whether to inpose a
di scovery sanction, a relevant factor for the court to consider
is "whether the opposing party suffered any resulting prejudice
as a result of the offending party's destroying or w thhol di ng
t he di scoverabl e evidence" (block quote format and citation
omtted)). W conclude that the GCrcuit Court's denial of
ADM S's Motion for Sanctions did not constitute an abuse of
di scretion.
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CONCLUSI ON
For the foregoing reasons, we affirmthe Crcuit
Court's Final Judgnent.

DATED: Honol ul u, Hawai ‘i, March 25, 2015.
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