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NO. CAAP-14- 0000780
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

ANASTASI A Y. WALDECKER, Petitioner-Appellant, v.
JOHN O SCANLON, Respondent - Appel | ee

APPEAL FROM THE FAM LY COURT OF THE FI RSTCI RCUI T
(UCCIEA NO. 14-1-0002)

SUMVARY DI SPCSI TI ON ORDER
(By: Leonard, Presiding Judge, Reifurth and G noza, JJ.)

Petitioner-Appellant Anastasia Y. Wl decker (\Wal decker
or Mother) appeals fromthe Order Denying Petitioner's Mtion to
Change Custody; Order Granting in Part Mtion to Enforce Custody
and Education Provisions of Findings of Fact, Conclusions of Law
and Decree of Divorce and to Modify Child Support, filed on April
2, 2014 (Order Denying Change in Custody), in the Famly Court of
the First GCrcuit (Famly Court)!, and chall enges certain parts
of the Famly Court's Findings of Fact (FOF), Conclusions of Law
(COL) and Order, which were entered on May 19, 2014.

On appeal, Wl decker rai ses seven points of error,
whi ch are woefully nonconpliant with Hawai ‘i Rul es of Appellate
Procedure Rule 28(b)(4), but which neverthel ess have been
considered by this court. Wal decker contends that the Fam |y
Court erred when it: (1) failed to nake any finding that its

The Honorabl e Kevin A. Souza presided.
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"antici pated change of custody” was in the best interests of the
mnor child (Child); (2) failed to make any finding that its
"antici pated change of visitation” was in the best interests of
the Child; (3) failed to address Wl decker's all eged changes of
circunstances in the FOFs and COLs; (4) enforced the custody
provisions in the parties' Nevada divorce decree; (5) allegedly
found Wal decker's relocation to be a change of circunstances for
visitation and child support purposes, but not for custody; (6)
"fail[ed] to declare the provision that Father's? adult children
shal | have conplete authority to choose the mnor child s schoo
upon Father's death to be unenforceable and invalid;" and (7)
entered COLs 11, 17, and 19.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resol ve Wal decker's points of error as foll ows:

Wal decker essentially argues that, notw thstandi ng that
she had been represented by counsel, agreed to the terns of the
parties' My 13, 2010 State of Nevada Decree of D vorce (D vorce
Decree) and did not file an appeal fromthe D vorce Decree, the
Fam |y Court should disregard a key custody provision, based on
the alleged best interest of the child and a naterial change in
ci rcunstances, i.e., Wal decker's anticipated relocation from
Hawai ‘i to Florida. The Divorce Decree provides, in relevant
part:

Husband and W fe shall have the joint |egal and
physi cal care, custody and control of [Child]. Shared
custody and visitation shall be on a week-on/week-off basis,
commenci ng May 15, 2010. No provision is made for
visitation during holidays or school breaks such that the
week- on/ week-of f cycle will continue except to the extent
that the parties agree otherwise.

.o It is contenplated that both Husband, W fe and
the mnor child will initially be residing on the island of
Oahu, Hawaii. If in the future either party relocates to a
resi dence beyond a 200-m | e radius of Oahu or San Francisco,
nodi ficati on of custody shall automatically occur then
changing to the other party remaining having primry

2 Respondent - Appel |l ee John O Scanlon is referred to as Father or

O Scanl on.
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physi cal custody of said m nor child, at the option of the
remai ni ng party.

| mportantly, Wal decker neither acknow edges nor
chal l enges FOFs 10-15, which find that both parents |ove Child,
there is no evidence that either parent will harm or be dangerous
to Child, Child is bonded to both, Child is doing well in school,
enjoying a variety of extracurricular activities, and has a
strong network of friends in Hawai‘i. See Wsdomyv. Pflueger, 4
Haw. App. 455, 459, 667 P.2d 844, 848 (1983) ("If a finding is
not properly attacked, it is binding; and any concl usi on which
follows fromit and is a correct statement of lawis valid.").

Thus, Wal decker's only remai ni ng assertions of best
interest of Child and/or material change in circunstances stem
fromher anticipated relocation to Florida. The Famly Court did
not err in concluding that, although relocation is generally

considered a material change in circunmstances, that is not the
case where, as in this case, there is a provision in the divorce
decree that specifically addresses the issue of relocation. See
Nadeau v. Nadeau, 10 Haw. App. 111, 119-120 861 P.2d 754, 758-59
(1993). The Family Court's COLs are properly grounded in its
FOFs, which are sufficient to allow nmeaningful review by this
court, and the lack of additional and/or particular FOFs does not
warrant reversal in this case.

Wal decker's challenge to the Fam |y Court's
nodi fication of visitation and child support, which is triggered
only upon her actual relocation, is without nmerit. Wl decker

makes no specific argunent concerning the ternms of her all owed
visitation with Child, which appear to provide her with nearly a
maxi mum possi bl e anount of tine and contact with Child, short of
granting her physical custody. Simlarly, Wl decker makes no
speci fic argunment concerning the child support determ nation.
The gravanen of Wil decker's challenge is that, if there is no
mat eri al change in circunstances warranting a change in the
custody provision of the Divorce Decree, then the Fam |y Court
could not find a material change in circunstances warranting
nodi fication of visitation and child support — thus, the Famly
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Court shoul d have found a materi al change in circunstances
warranting a change in custody. W reject this flawed | ogic.

Finally, Wal decker's contention that the Famly Court
erred when it "fail[ed] to declare the provision [in the D vorce
Decree] that Father's adult children shall have conplete
authority to choose the mnor child s school upon Father's death
to be unenforceable and invalid" appears to be raised for the
first tinme on appeal.® See HRS § 641-2 (Supp. 2013); see also,
e.g., Ass'n of Apt. Omners of Wailea Elua v. Wil ea Resort Co.,
100 Hawai ‘i 97, 107, 58 P.3d 608, 618 (2002) ("Legal issues not
raised in the trial court are ordinarily deenmed wai ved on
appeal .") (citations omtted). |In any case, notw thstanding the
guestionable enforceability of this provision,* as the record
reflects that O Scanlon is alive, this issue is premature and we
decline to address it.

For these reasons, the Famly Court's April 2, 2014
Order Denying Change in Custody is affirned.

DATED: Honol ul u, Hawai ‘i, January 23, 2015.

On the briefs:

M chael A denn Presi di ng Judge
for Petitioner-Appellant

A. Debbie Jew

(Ogawa Lau Nakamura & Jew) Associ at e Judge
for Respondent - Appel | ee

Associ at e Judge

3 Wal decker's points of error contain no citations to the record on

appeal . Upon review of the record, we discovered no argunment or even mention
of this issue.

4 The death of a custodial parent would clearly constitute a
mat eri al change in circunstances and, under such circunmstances, it seens
hi ghly unlikely that a fam ly court would, without a further exam nation of
the facts and circumstances then existing, grant "conplete authority to choose
the m nor child's school" to one or nore unspecified adults based on this
provi sion.





