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NO. CAAP- 14- 0000502
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

CENTRAL PACI FI C BANK, Pl aintiff-Appellee, v.
CHAD T. METCALFE, Defendant-Appellant, and
CHI LD SUPPORT ENFORCEMENT AGENCY, STATE OF HAWAI ‘I,
JOHN DOES 1-50, JANE DOCES 1-50, DCE PARTNERSH PS 1-50,
DOE CORPORATI ONS 1-50, DOCE " NON- PROFI T
CORPORATI ONS 1-50, AND DCOE GOVERNMENTAL
UNI TS 1-50, Defendants-Appell ees

APPEAL FROM THE CI RCUI T COURT OF THE SECOND Cl RCUI T
(CVIL NO. 13-1-0197(2))

SUMVARY DI SPCSI TI ON ORDER
(By: Fujise, Presiding Judge, Leonard and Reifurth, JJ.)

Def endant - Appel l ant Chad T. Metcalfe (Metcal fe) appeals
fromthe Judgnent entered on January 9, 2014 (Judgnent) by the
Circuit Court of the Second Circuit (Crcuit Court),® onits
January 9, 2014 Findings of Fact; Order Granting Plaintiff's
Motion for Sunmary Judgnent on Al Cains and Agai nst Defendants
(1) Chad T. Metcalfe, and (2) Child Support Enforcenent Agency,
State of Hawaii; Interlocutory Decree of Foreclosure and Order of
Sale filed on Cctober 23, 2013, which was entered on January 9,
2014 (Foreclosure Order). Metcalfe also challenges the Circuit
Court's February 25, 2014 Order Denying Defendant Chad T.

Met cal fe's Conbi ned Motion to Reconsider the Court's Order

The Honorable Peter T. Cahill presided.
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Ganting Plaintiff's Mtion for Sunmary Judgnent on January 9,
2014 and Order Denying Defendant's Mdtion to Set Aside Entry of
Def aul t Judgnment entered Cctober 17, 2013 and to Set Aside
Judgnents (Order Denying Reconsi deration).

Metcal fe raises three points of error on appeal,
contending that the Crcuit Court erred when it: (1) granted
summary judgnent in favor of Plaintiff-Appellee Central Pacific
Bank (CPB) because there were genuine issues of material fact in
di spute as to whether Metcalfe was in default; (2) granted
summary judgnent in favor of CPB because CPB failed to present a
prima facie case for foreclosure; and (3) denied reconsideration.
Upon careful review of the record and the briefs submtted by the
parti es and havi ng given due consideration to the argunents
advanced and the issues raised by the parties, we resolve
Metcal fe's points of error as foll ows:

(1 & 2) Default was entered against Metcalfe on Apri
4, 2013 due to Metcalfe's failure to answer the conplaint. CPB's
first notion for sunmary judgnment and interlocutory decree of
forecl osure (First Sunmary Judgnment Motion) was filed on May 7,
2013 and heard by the Crcuit Court on June 5, 2013, at the sane
time as Metcalfe's first notion to set aside entry of default.
The April 4, 2013 entry of default was set aside. The First
Summary Judgnent Mbdtion was deni ed based on one issue, i.e., that
there was a genuine issue of material fact as to whether CPB had
agreed to accept a | ower paynment anount during the period of tine
that Metcalfe was attenpting to negotiate a second | oan
nodi fi cati on.

Thereafter, on June 14, 2013, through their respective
attorneys, CPB sent Metcalfe a letter informing himthat his
(second) | oan nodification application was inconplete, that CPB
was not considering a further | oan nodification or forebearance
on foreclosure, and woul d not accept partial paynents on
Met cal fe's account. CPB provided Metcalfe with a statenent of
t he bal ance due and payable on his |oan, not including attorneys’
fees, and returned Metcal fe's check dated June 6, 2013, in the
amount of $3,153. 34, which purported to be a "hardship paynment."
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Metcal fe again failed to answer the conplaint and default was
again entered on Cctober 17, 2013.

On Cctober 23, 2013, CPB filed a second notion for
summary judgnent, which included, inter alia, the June 14, 2013
notice letter. Metcalfe again sought to set aside default and
filed a nmenorandum i n opposition to CPB's notion for summary
judgnent. At the Decenber 11, 2013 hearing on the matter,
al t hough considering Metcalfe's opposition to sumary judgnent,
as well as his request for relief fromthe second entry of
default, the Grcuit Court granted CPB s notion and deni ed
Metcal fe's notion, explaining to Metcalfe that, with the second
notion for summary judgnent:

[CPB] satisfied the one element of notice by
subm tting [the June 14, 2013 letter]. And you've put
nothing in this regard to contradict that, and that's your
bur den.

You' ve presented no evidence that you've brought the
Il oan current, that they have actually agreed to the
nodi fication in witing. You' ve presented nothing.

So, | do think you've proven it, [CPB]. You've
satisfied the last element. There are no material questions
of fact in dispute based upon [the June 14, 2013 letter],
which is in the record. M. Metcalfe, you've presented
arguments, but you haven't presented facts. . . .

On appeal, Metcalfe argues that the sane issues raised
by the Crcuit Court at the June 5, 2013 hearing still exist
because there was a dispute as to whether there was a default
during the nodification period. This argunment is without nerit.
As Metcalfe was clearly informed, the nodification period was
over, no further nodification or forbearance was agreed to, and
Metcal fe was in default on his |oan paynments. Metcalfe fails to
identify any other elenment that CPB failed to establish prim
facie and we find none.

Accordi ngly, we conclude that the Grcuit Court did not

err in entering the Foreclosure Order.
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(3) On appeal, Metcalfe argues that the Grcuit Court
erred in denying reconsideration of the Foreclosure Order, and
the order denying his second notion to set aside, because he was
deprived of effective assistance of counsel when his first
attorney m sadvi sed himas to whether and when he had to answer
the conplaint. Even assumng Metcalfe's initial counsel was
grossly negligent and/or ineffective with regard to the defaults,
Metcalfe failed, inter alia, to establish a neritorious defense
to the Foreclosure Order and, thus, was not entitled to relief.

See Citicorp Mortgage, Inc. v. Bartolone, 94 Hawai ‘i 422, 438-39,

16 P.3d 827, 843-44 (2000).
Accordingly, the Crcuit Court did not err in entering
the Order Denyi ng Reconsi deration.
For these reasons, the Crcuit Court's January 9, 2014
Judgnent is affirned.
DATED: Honol ul u, Hawai ‘i, January 23, 2015.
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Gary Victor Dubin Presi di ng Judge
Frederick J. Arensneyer
Daniel J. O Meara

f or Def endant - Appel | ant

Associ at e Judge
Mtzi A Lee
for Plaintiff-Appellee

Associ at e Judge





