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NO. CAAP-12- 0000710
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
LAWRENCE D. McCREERY, Defendant - Appel | ant

APPEAL FROM THE DI STRICT COURT OF THE FIFTH CIRCUI T
(CASE NO. 5P111-02021)

SUMVARY DI SPCSI TI ON ORDER
(By: Fujise, Presiding Judge, and Reifurth and G noza, JJ.)

Def endant - Appel | ant Lawrence D. McCreery appeals from
t he Judgnent/ Order and Notice of Entry of Judgnment/Order, filed
on July 12, 2012 in the District Court of the Fifth Crcuit,
Li hue Division.? MCreery was found guilty of Harassnent, in
violation of Hawaii Revised Statutes § 711-1106(1)(a) (Supp.
2013).°?

On appeal, McCreery contends that (1) the District
Court erred when it failed to specifically find that he acted
with the requisite state of mnd (i.e., with intent to "harass,

y The Honorable Frank D. Rothschild presided

= The statute states:

Harassment. (1) A person commts the offense of
harassment if, with intent to harass, annoy, or alarm any
ot her person, that person:

(a) Stri kes, shoves, kicks, or otherwi se touches
anot her person in an offensive manner or
subj ects the other person to offensive physical
contact[.]

Haw Rev. StaT. § 711-1106(1)(a).
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annoy, or alarni the conplaining witness), and (2) the State
presented insufficient evidence of his nental state to support a
convi cti on.

Upon careful review of the record and the briefs, and
havi ng gi ven due consideration to the argunents advanced and the
i ssues raised by the parties, we resolve McCreery's points as
follows and affirm

(1) The District Court did not err by failing to nmake
a specific finding of intent before convicting McCreery of
harassnment under HRS § 711-1106(1)(a). Although MCreery
contends that the District Court was required to include an
explicit finding that he acted with intent to harass, annoy or
alarm the law only requires that,

[i]n a case tried without a jury[,] the court shall nake a
general finding and shall in addition, on request made at
the time of the general finding, find such facts specially
as are requested by the parties. Such special findings my
be [made] orally in open court or in witing at any tine
prior to sentence.

Haw. R Pen. P. 23(c) (2014) (enphasis added). MCreery,

however, did not request a specific finding at the tine the
District Court nade its general findings. Therefore, the court's
general finding of guilt was sufficient to support his
conviction. State v. Bigelow, 2 Haw App. 654, 638 P.2d 873, 874
(1982).

(2) We reviewclainms of insufficient evidence in the
light "nost favorable to the prosecution and in full recognition
of the province of the trier of fact.”" State v. Gace, 107
Hawai ‘i 133, 139, 111 P.3d 28, 34 (App. 2005) (quoting State v.
Ferrer, 95 Hawai ‘i 409, 422, 23 P.3d 744, 757 (App. 2001)).

"Under such a review, we give full play to the right of the fact
finder to determne credibility, weigh the evidence, and draw
justifiable inferences of fact.” 1d. Contrary to his claim the
State presented sufficient evidence of McCreery's intent to
harass, annoy, or alarmthe conplaining witness to support his
conviction for harassnent under HRS § 711-1106(1)(a).

At trial, the conplaining witness testified that, prior
to the incident, she had hired McCreery to represent her in a
child custody case. The witness testified that she went to



NOT FOR PUBLICATION INWEST'SHAWAII REPORTSOR THE PACIFIC REPORTER

McCreery's office to pick up sonme papers and that, after MCreery
made copies of the papers, he stood up, touched her hand, and
said, "You look so good . . . Too bad you're married."
Explaining to the court that she did not normally say thank you
to conplinents, the wtness testified that she | aughed and said
that she was happily married. The conplaining witness testified
that McCreery then hugged her tightly and |icked the back of her
ear.

It is well established that, under Hawai‘i's |laws, "the
m nd of an alleged offender may be read fromhis acts, conduct
and inferences fairly drawn fromall the circunstances."” State
v. Stocker, 90 Hawai ‘i 85, 92, 976 P.2d 399, 406 (1999) (quoting
State v. Mtsuda, 86 Hawai i 37, 44, 947 P.2d 349, 356 (1997))
(internal quotation marks omtted). G ven the evidence and
circunstances, it is reasonable to infer that McCreery i ntended
to harass, annoy, or alarmthe conplaining witness by |icking the
back of her ear even after she said she was happily marri ed.
Furthernore, the witness did, in fact, feel harassed, annoyed, or
al armed by McCreery's actions. As such, given the circunstances,
the State presented sufficient evidence of McCreery's state of
m nd to support his conviction for harassnment under HRS § 711-
1106(1)(a).

Ther ef or e,

| T | S HEREBY ORDERED t hat the Judgnent/ Order and Notice
of Entry of Judgnent/Order, filed on July 12, 2012 in the
District Court of the Fifth Grcuit, Lihue D vision, is affirned.

DATED: Honol ul u, Hawai ‘i, January 9, 2015.
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