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I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
W LLI AM N. MEANS, Defendant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE SECOND Cl RCUI T
LAHAI NA DI VI S| ON
(Case No. 2DTA-11- 00239)

SUMVARY DI SPCSI TI ON_ ORDER
(By: Foley, Presiding Judge, Fujise and Leonard, JJ.)

Def endant - Appel l ant WIlliam N. Means (Means) appeal s
fromthe May 14, 2012 Judgnent entered by the District Court of
the Second Circuit, Lahaina Division (District Court).?

Means was convicted of Operating a Vehicle Under the
| nfl uence of an Intoxicant (OVU 1), in violation of Hawaili
Revi sed Statutes (HRS) 8§ 219E-61(a)(1l) (Supp. 2014).°2

On appeal, Means contends the District Court erred by
(1) allowng the original conplaint to be anended, over his
objection, to include the requisite nens rea for a violation of
HRS § 291E-61(a)(1l), (2) denying his nmotion to dismss for
viol ation of Rule 48 of the Hawaii Rules of Penal Procedure
(HRPP), and (3) failing to adequately advise himof his rights,

1 The Honorable Richard A. Priest, Jr. presided.

2 Al t hough Means was originally charged with three other counts,

those charges were either dism ssed or an acquittal was entered.
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pursuant to Tachi bana v. State, 79 Hawai ‘i 226, 900 P.2d 1293
(1995). The State concedes error on appeal and agrees that the

j udgnment shoul d be vacated and the case renmanded for the District
Court to dism ss wthout prejudice.

After a careful review of the points raised and
argunents nade by the parties, the record and the applicable | aw,
we resolve Means's appeal as foll ows:

(1) The District Court did not err in allow ng
anmendnent of the OVU | charge to include the applicable nens rea.
Al t hough the State has conceded this point, the State's
concession is not binding on this court. State v. Hoang, 93
Hawai ‘i 333, 336, 3 P.3d 499, 502 (2000). In State v. Kam CAAP-
12- 0000897, 2014 W. 6711498 (App. Nov. 26, 2014), this court held
t hat

the District Court had the discretion to permt the State to

amend the charges in the conplaint before trial "if

substantial rights of the defendant are not prejudiced."”

Here, Kam does not claimthat her substantial rights were

prejudi ced by the State's amendment of the OVLPSR-OVUI I

charge and the HRS 8§ 291E-61(a) (1) portion of the OVUII

charge before trial to allege the required mens rea.

Kamat *5. Simlarly, Means does not argue here that his
substantial rights were violated by the anended char ge.
Therefore, his first point of error is without nerit.

2. Means next argues that the District Court erred,
on May 14, 2012 when it denied his renewed notion to dismss with
prejudice for violation of his "Speedy Trial Rights.” 1In this
notion, Means argued that nore than six nonths had el apsed since
his arrest and that periods of tine excludable under HRPP Rul e 48
were insufficient to bring the delay under the 180-day tine
limt. On appeal, the State concedes that 189 days el apsed
bet ween Means's arrest and trial and argues that the judgnent be
vacated and the case be renmanded for dism ssal w thout prejudice.

Al t hough not bound by the State's concession, Hoang, 93
Hawai ‘i at 336, 3 P.3d at 502, we agree that tine excludable
under HRPP Rule 48 would not bring the delay in this case under

the 180-day time limt. Therefore, we agree with the parties



NOT FOR PUBLICATION IN WEST'SHAWAI‘Il REPORTS AND PACIFIC REPORTER

that the case should have been dism ssed for violating HRPP Rul e
48. However, in light of the District Court's decision that no
vi ol ation occurred, it had no occasion to apply the factors
mandated by State v. Estencion, 63 Haw. 264, 625 P.2d 1040
(1981). Therefore, we will remand this case for the District

Court to apply these factors and determne, in its discretion,
whet her the dism ssal of the charge should be with or w thout
prejudice. See State v. Hern, 133 Hawai ‘i 59, 64, 323 P.3d 1241,
1246 (App. 2013).

The resolution of this issue makes it unnecessary to

reach Means's renaining issue.

Therefore, the May 14, 2012 Judgnent entered by the
District Court of the Second Circuit, Lahaina D vision is vacated
and the case is remanded for proceedi ngs consistent with this
Summary Di sposition O der.

DATED: Honol ul u, Hawai ‘i, January 29, 2015.
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