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NO. CAAP-12- 0000564
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

ANDREA L. BINKLEY and GORDON M BECKER, Pl aintiffs-Appellants,
V.
MP AUTO LLC, Defendant- Appellee
APPEAL FROM THE DI STRI CT COURT OF THE SECOND CI RCU T
(DC-CVIL NO 11-1-1880)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakanmura, C.J., and Leonard and Reifurth, JJ.)

Plaintiffs-Appellants Andrea L. Binkley and Gordon M
Becker (collectively, "Appellants") appeal fromthe Court Order
entered on May 23, 2012, in the District Court of the Second
Crcuit ("District Court"),¥ which granted default judgment
agai nst Def endant - Appel | ee MP Auto, LLC ("MP Auto")? and awarded
judgnment in the amount of $6,681.56 to Appellants. Appellants do
not challenge the District Court's judgnent in their favor, but
they do contest the timng and anount of the award and contend
t hat they provided enough evidence to support their $8,457.81
request ed j udgnent.

Appel l ants raise twelve points of error ("POE") on
appeal, seven of which relate to Judge Kawano's deci sions to deny

y The Honorabl e Bl aine J. Kobayashi presided

2/ The Honorable Kelsey T. Kawano originally entered default judgment
agai nst M chael Pakele, Jr., on July 25, 2011, when no one appeared on behal f
of the defendant to answer the court's cal endar call. Pakel e's nanme had been
added, enclosed in parenthesis, to the caption of the amended conplaint filed
on July 12, 2011, underneath the designation "Agent for Service." On

Decenber 16, 2011, Judge Kobayashi set aside the default judgment against
Pakel e, noted that MP Auto had filed an answer on July 29, 2011, and set the
matter for further "status" on January 23, 2012. Counsel for MP Auto did not
appear at the status hearing, and, on February 27, 2012, Judge Kobayash
entered default judgnment against MP Auto in favor of the Appell ants.


http:8,457.81
http:6,681.56
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vari ous notions for judgnent, and one which relates to Judge
Kobayashi's decision to set aside Judge Kawano's original entry
of default against Pakele. This court "typically reviews] a
trial court's order setting aside an entry of default under the
abuse of discretion standard.” Wagner v. Worl d Bot ani cal
Gardens, Inc., 126 Hawai ‘i 190, 197, 268 P.3d 443, 450 (App.
2011) (citing Nature Conservancy v. Nakila, 4 Haw. App. 584,
589-90, 671 P.2d 1025, 1030 (1983)).

Here, it appears that the court acted pursuant to
District Court Rules of Civil Procedure ("DCRCP') Rule 61, which
provi des that a judgnment nay be set aside to protect the
"substantial rights" of parties. See Bank of Haw. v. Shinn, 120
Hawai ‘i 1, 20, 200 P.3d 370, 389 (2008) (holding that courts nay
act pursuant to the anal ogous Hawai ‘i Rules of G vil Procedure
Rule 61 "[where it is necessary to set aside a judgnment in order
to do 'substantial justice' or to safeguard 'substanti al
rights'"). Specifically, the court entered default against
Pakel e in his individual capacity, but the anmended conplaint did
not allege any action on his part, and MP Auto was the intended
defendant. As such, Pakele's substantial rights were affected.
Thus, the District Court did not err in setting aside the
j udgnment under DCRCP Rule 61. Because Judge Kobayashi did not
abuse his discretion in setting aside that default, any points
relating to Judge Kawano's denial of notions for judgnent are
noot. Therefore, we focus on the renmining PCE. ¥

8l Appel | ants' remaini ng POE are:

POE 4: the District Court abused its discretion when it denied the
March 5, 2012 Non-hearing Motion for Default Judgnment;

POE 5: the District Court abused its discretion when it denied the
April 18, 2012 Non-hearing Motion for Default Judgnment;

POE 10: the District Court abused its discretion at the February 27
2012 trial "by entering a Default in [Appellants'] favor and, instead of
obtai ning evidence and making a final decision about damages or telling the
[ Appel lants] to file a Judgment Order, he told the [Appellants] to file a Non-
hearing Motion for Default";

POE 11: the District Court abused its discretion on May 18, 2012 by
telling Appellants "that [it] needed more proof of damages such as having the
[ Appel  ants] call their mechanic to testify at another status hearing
regarding the value of [Appellants'] automobile and then insisting that he
needed additional information from [Appellants'] mechanic, 'based on his
training and experience, as to what he believed the nmonetary val ue of

2
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Upon careful review of the record, and having given due
consideration to the argunents advanced and the issues raised by
the Appellants' brief as well as the statutory and case |aw, we
conclude that this appeal is without nerit and affirm

Appel l ants argue that the District Court abused its
di scretion after entering default against MP Auto at the
February 27, 2012 trial because, "instead of obtaining evidence
and making a final decision about danmages or telling the
[ Appel l ants] to file a judgnent order, [the court] told the
[ Appel l ants] to file a non-hearing notion for default."”
Appel l ants contend that they "had the right to file a Judgnent
Order according to DCRCP [Rlule 55 (b)(1) but [the court] m sled
themto think that [they] had to foll ow DCRCP [ Rul e] 55(b)(2)."
However, Appellants fail to cite any authority in support of
their argunent.?¥

Assumi ng for the sake of argunent that the D strict
Court told Appellants to apply for judgnent through a Non-hearing
Motion for Default Judgnment, such instruction was consistent with
DCRCP Rul e 55. Indeed, DCRCP Rule 55(b)(2) provides:

In all other cases the party entitled to a judgment by

default shall apply to the court therefor. If, in order to
enabl e the court to enter judgment or to carry it into
effect, it is necessary to take an account or to determ ne

the amount of damages or to establish the truth of any
averment by evidence or to make an investigation of any
other matter, the court may conduct such hearings as it
deems necessary and proper.

(Enmphases added.) Thus, the District Court would not have abused
its discretion had it inforned Appellants that they should
proceed by non-hearing notion for default judgment.

[ Appel  ants'] automobile was when he first obtained same fromPlaintiffs'"
and

POE 12: the District Court abused its discretion "by basing [its]
deci sion on how much damage there had been to the [Appellants'] car entirely
on the mechanic[']s statement."”

4/ Def ault was unavail abl e under DCRCP Rul e 55(b)(1) because
Appel | ants' claim was not "for a sumcertain or for a sum which can by
conmput ati on be made certain.” Dist. Ct. R. Civ. P. 55(b)(1). Mor eover, there
is no evidence that the District Court "told" Appellants to foll ow any
particul ar process because Appellants failed to include transcripts of the
rel evant proceedings in the record on appeal. Thus, they cannot now establish
what the court did, and we cannot review the reasonabl eness of the court's
actions. See Haw. R. App. P. 10(b)(1)(A); Bettencourt v. Bettencourt, 80
Hawai ‘i 225, 230, 909 P.2d 553, 558 (1995).
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The District Court also did not abuse its discretion in
denying the March 5, 2012 notion for default judgment.
Appel l ants' claimfor damages caused by MP Auto's faulty repair
was not for a "sumcertain." See Dist. . R Cv. P. 55(b)(1).
Consequently, the court did not err in requiring that Appellants
present reliable, probative, and adm ssible evidence to
substantiate their request for damages. The court did not abuse
its discretion to require sonething nore than Kell ey Bl ue Book
val ue or an estimate "based on 1,624 |listing[s]" by the National
Aut onobi | e Associ ation of Used Cars, to establish the dimnution
in the value of Appellants' autonobile caused by the faulty
repair. Cf. 18 Am Jur. 3d Proof of Facts § 8, Cnt. (1992) ("As

a practical matter, . . . published value guides . . . [can]not
serve as a conplete substitute for the opinion testinony of an
aut onobi |l e deal er or other qualified expert, . . . [which] would

ordinarily be necessary in order to interpret the published data
[in a vehicle value guide] and apply it to the specific vehicle
in question.") e.g., United Truck Rental Equip. Leasing, Inc. v.
Kl eenco Corp., 84 Hawai‘i 86, 94, 929 P.2d 99, 107 (App. 1996)
(basing calculation for retail value of vehicle on testinony by
appr ai ser whose own cal cul ati ons were based on the selling price
provi ded by three deal erships, and nerely noting that "[t] he
‘local market' and the 'Kelly bl uebook' price of the vehicle were
al so considered in arriving at his opinion" (footnote omtted)).
Furthernore, the cases that Appellants cite do not
establish that a court's failure to accept Kelley Bl ue Book
prices as determnative of the dimnution in the val ue of
Appel l ants' vehicle is an abuse of discretion. Rather, in
Ri chards v. Kailua Auto Mach. Serv., 10 Haw. App. 613, 880 P.2d
1233 (1994), for exanple, this court held that "'no nmechani cal
rule can be applied with exactitude in the assessnent of property
damage . . . and each case nust rest on its own facts and
ci rcunst ances as supported by the proof in the record.'" Id. at
623, 880 P.2d at 1238-39 (quoting WIllians v. La. Machinery Co.,
387 So.2d 8, 13 (La. C. App. 1980)) (brackets omtted); cf.
Dst. &¢. R Cv. P. 55(b)(2) (stating that courts "may conduct
such hearings as it deens necessary and proper” in order to
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"determ ne the anount of damages . . . or to nmake an
i nvestigation of any other matter[.]" (enphasis added)).

Here, Appellants provided the court with several val ue
estimates for autonobiles of the sane age, nake, and nodel as
their own, but the only evidence they provided regarding the
dimnution in value of their specific vehicle canme in the form of
a declaration of Bruno Gol dberg dated May 16, 2012. There,

ol dberg expl ai ned that he had worked on the Appellants' vehicle
after it could no | onger be driven, and, at that tinme, the repair
woul d have cost nore than his $6,500 estimated val ue of the car.
Al t hough the record contains no indication that Goldberg is a
vehi cl e appraiser, the court did not err in electing to accept an
estimate of the dimnished value of the vehicle fromthe person
who had worked closely with it. Cf. 18 Am Jur. 3d Proof of
Facts 8§ 8, Cnt. (1992) ("[An] expert's opinion testinony as to
the value of the vehicle [is] ordinarily . . . the principle
evidence of its value, and the [value estimate contained in a
publ i shed] val ue guide [such as the Kelley Blue Book] would
merely be part of the basis for his or her opinion."). 1In the
absence of anything nore specific, therefore, the District Court
did not err in concluding that Goldberg's estimte was indicative
of the car's dimnished value caused by the faulty repair.

Finally, Appellants argue that the D strict Court
abused its discretion in denying recovery of |legitinmte expenses
under DCRCP Rule 54(d). W disagree.

The decision to award costs is discretionary, so the
court may, but need not, consider the equities of the situation.
Haw. Rev. Stat. 8§ 607-9 (1993). Here, the District Court allowed
recovery of $40 on a request for $150 for process server fees;
al l oned no recovery for charges by MP Auto LLC ($159.70) and
Upt own Auto ($98.95); reduced "Qther Costs" from $750.01 to
$21.56 for travel, copying, and mailing costs; and disall owed
recovery of Appellants' filing fee for their Petition for Wit of
Mandanmus filed in the Hawai ‘i Supreme Court. To this end, the
District Court entered conclusions of |aw as foll ows:

7. The award of costs is discretionary and reviewed for
abuse of discretion. Pul awa, 111l v. GTE Hawaiian Tel,
112 Hawai ‘i 3 (2006).
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8. The [Appellants'] request for Filing Fees in the
amount of $250.00 was excessive, as it included filing
fees for [Appellants'] Wit of Mandanus filed in the
Supreme Court of Hawaii concerning Judge Kawano's
prior ruling(s) in the case. The Court's granting
[Appellants'] filing fees of $120.00 for the District
Court case was reasonabl e.

9. The [Appellants'] request for Service Fees in the
amount of $150.00 was excessive as it is over and
beyond what the Court customarily allows in the
jurisdiction for process server fees. The Court's
granting of [Appellants'] service fees of $40.00 for
the District Court case was reasonable.

10. The [Appellants'] request for Other Costs in the
amount of $750.01, which purported to cover
[ Appel l ants'] travel and copying costs, was excessive,
unsubst anti ated, and also included costs incurred for
the aforementioned Wit of Mandanmus filed in the
Supreme Court. The Court's granting of [Appellants']
ot her costs of $21.56 for the District Court case was
reasonabl e.

Because the District Court considered the
reasonabl eness of the fee request and the equities of the
situation, and because the court explained its reasons for
reduci ng the anount of the costs on which it would all ow
recovery, it did not abuse its discretion in reducing the award
of costs under HRS § 607-9. Cf. Schefke v. Reliable Collection
Agency, 96 Hawai ‘i 408, 459, 32 P.3d 52, 103 (2001) (holding that
the trial court abused its discretion by reducing the anmount of
t axabl e costs awarded "w t hout explanation or a readily
di scernable rationale.”™ (quoting Finley v. Hone Ins. Co., 90
Hawai ‘i 25, 38, 975 P.2d 1145, 1158 (1998) (internal quotation
marks omtted))).

Therefore, the Court Order entered on May 23, 2012, in
the District Court of the Second Circuit is affirned.

DATED: Honol ul u, Hawai ‘i, Decenber 9, 2015.

On the briefs:
Chi ef Judge
Andrea L. Binkley and
Gordon M Becker
Pro Se Plaintiffs-Appellants.
Associ at e Judge

Associ at e Judge





