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NO. CAAP-12-0001021
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
RICHARD M RUH, Petitioner-Appellant,

V.
STATE OF HAWAI ‘I, Respondant - Appel | ee

APPEAL FROM THE ClI RCUI T COURT OF THE SECOND Cl RCUI T
(S.P.P. NO 12-1-0003(2))

SUMVARY DI SPCSI TI ON ORDER
(By: Nakanmura, C.J., and Leonard and Reifurth, JJ.)

Petitioner-Appellant Richard M Ruh, appeals pro se
fromthe Findings of Fact, Conclusions of Law, and Judgnent
Denying Rule 40 Petition for Post-Conviction Relief, filed on
Novenber 5, 2012, in the Circuit Court of the Second Circuit.?
The Gircuit Court denied as patently frivolous and wi thout a
trace of support in the record Ruh's Hawai ‘i Rul es of Pena
Procedure Rule 40 petition for post-conviction relief, in which
Ruh sought rel ease from custody, alleging that he had fully
served his sentence.

Ruh appears to argue that the Crcuit Court erred by
(1) concluding that he was not discharged early fromhis twenty-
year maxi mum sentence in Crimnal No. 93-0173(2) ("1993 Case"),
when he was rel eased on parole; (2) failing to consider his

v The Honorable Peter T. Cahill presided.
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Septenber 13, 2012 Suppl enental Menorandum of Law and Exhibit in
Support of Petition when reviewing his petition; (3) failing to
notify himpronptly of his procedural errors; and (4) denying his
notion for appoi ntnent of counsel.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
t he argunents advanced and the issues raised, we resolve Ruh's
points of error as follows, and affirm

(1) Ruh's first point of error specifically challenges
Concl usi ons of Law 8, 15, 16, 18-20, 26-28, 34, and 35, in which
the Grcuit Court determned that Ruh's full prison term which
had not yet been conpl eted when Ruh was rel eased on parole, was
not affected or extinguished by the Hawai ‘i Paroling Authority's
decision to grant parole. W agree with the Grcuit Court.

Ruh's termof inprisonnment is determ ned by aggregating
the sentences he received in tw separate cases: the 1993 Case,
wherein the Circuit Court sentenced Ruh on February 17, 1994 to a
total of twenty-years in prison, and Crimnal No. 94-0092(1)
("1994 Case"), wherein the court sentenced Ruh on May 3, 1995 to
a five-year prison term? The court specified that the five-year
sentence in the 1994 Case was to run consecutively with the
twenty-year sentence in the 1993 Case. Subsequently, the
paroling authority set Ruh's mnimnumterns to be served before
Ruh woul d be eligible for parole at eight years for the 1993 Case
and three years for the 1994 Case. Aggregating the mnimmterns
together fromthese two cases, the earliest Ruh woul d becone
eligible for parole was April 10, 2004.

On June 27, 2007, the paroling authority rel eased Ruh
on parole. On April 17, 2008, the paroling authority revoked
Ruh's parole and recommtted himto prison to serve the bal ance
of his maxi mum sentences in the 1993 and 1994 Cases.

Ruh appears to argue that, because the sentence in the
1994 Case is consecutive to the sentence in the 1993 Case, when

2/ "Hawai ‘i has an 'indeterm nate' sentencing system under which the
court sentences a convicted defendant to a maxi mum term of inprisonment but
| eaves the precise termto be fixed by the [paroling authority]." State v.

Heggl and, 118 Hawai ‘i 425, 435-36, 193 P.3d 341, 351-52 (2008). Ther ef or e,
here, where the Circuit Court determ ned Ruh's maxi mum terms, the paroling
authority was responsible for calculating the mnimmterns.

2



NOT FOR PUBLICATION INWEST'SHAWAII REPORTSOR THE PACIFIC REPORTER

the paroling authority granted himparole in both cases, it
effectively discharged himearly fromhis maximumtermin the
1993 Case; when his parole was revoked, only the balance of his
five-year maximumtermin the 1994 Case renumi ned; and because his
termin the 1994 Case has already expired, he is being detained
illegally. However, the Grcuit Court was not wong to concl ude
that Ruh was not discharged early from his maxi num sentence in
the 1993 Case when he was rel eased on parole.

The paroling authority aggregated Ruh's m ni mumterns
for the limted purpose of determining Ruh's earliest rel ease
date, e.g., Garcia v. State, 125 Hawai ‘i 429, 439, 263 P.3d 709,
719 (2010), and this did not affect his maximumterns. See State
v. Heggl and, 118 Hawai ‘i 425, 436, 193 P.3d 341, 352 (2008)
("While any parol e served takes place within the duration of the
maxi mum term of inprisonment [that corresponds to the statutory
maxi mum for the crine], the termof inprisonnment and term of
parole [set as a portion of the maxi mumterm by the paroling
authority] remain distinct concepts.” (internal quotation marks
omtted)); see also Haw. Rev. Stat. 8§ 706-670(1) (Supp. 1996).

Mor eover, the paroling authority had the authority to recommt
Ruh to prison to serve the balance of his maximumterns after it
revoked Ruh's parole. See Haw. Rev. Stat. 8§ 353-66(e) (Supp
2008), Haw. Admin. R 8 23-700-37(a). And, although the paroling
authority had the authority to discharge Ruh early fromhis
sentences, see Haw. Rev. Stat. 8§ 353-70 (1993) & Haw. Adm n. R

8§ 23-700-51(b), Ruh has provi ded—and we can di scern—Ao evi dence
that it did so. As such, Ruh's first point of error fails.

(2, 3) Wth respect to Ruh's second and third points of
error, we need not address whether the G rcuit Court considered
t he suppl enental nmenorandum whether it should have consi dered
Ruh's notion for summary judgnent as a non-conformng petition
for post-conviction relief, or whether it should have given Ruh
an opportunity to anend the notion, for any error with respect to
t hese actions was harnmless. See Haw R Pen. P. 52(a) ("Any
error, defect, irregularity or variance which does not affect
substantial rights shall be disregarded."). |Indeed, Ruh fails to
denonstrate, and it does not appear, that there was any



NOT FOR PUBLICATION INWEST'SHAWAII REPORTSOR THE PACIFIC REPORTER

reasonabl e probability that the court's consideration of those
pl eadi ngs woul d have altered the result of Ruh's case. See State
v. Pauline, 100 Hawai ‘i 356, 378, 60 P.3d 306, 328 (2002) (Under
the harm ess error standard, the appellate court "nust determ ne
whet her there is a reasonable possibility that the error
conpl ai ned of m ght have contributed to the conviction." (quoting
State v. Wiite, 92 Hawai ‘i 192, 198, 990 P.2d 90, 96 (1999))
(internal quotation marks omtted)).

(4) G ven our conclusions that Ruh's rel ease on parole
did not result in an early discharge from his maxi mum sent ences,
and that Ruh is not being illegally detained, the Grcuit Court's
conclusion that "[Ruh]'s claimis patently frivolous and w t hout
a trace of [evidentiary] support” in Conclusion of Law 5 i s not
wong. Consequently, the court did not wongly deny Ruh's notion
for appoi ntnment of counsel, see Haw R Pen. P. 40(i), and the
court was not wong to deny the petition wi thout a hearing, see
Haw. R Pen. P. 40(f) & (9)(2).

G ven the foregoing, we reject each of Ruh's points of
error. Therefore,

| T 1S HEREBY ORDERED t hat the Findings of Fact,
Concl usi ons of Law, and Judgnent Denying Rule 40 Petition for
Post-Conviction Relief, filed on Novenber 5, 2012, in the Grcuit
Court of the Second Circuit, is affirnmed.

DATED: Honol ul u, Hawai ‘i, April 10, 2015.
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