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NO. CAAP-11-0000559
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

AMERI CAN SAVI NGS BANK, F.S.B., Plaintiff-Appellee,

V.
JOHN RI DDEL, JR., Defendant-Appel | ant
and
KEVYN KELIl PAI K, VENDY S.L. PAIK, Defendants-Appell ees,
and

JOHN DOES 1-10, JANE DCES 1-10, DCE PARTNERSHI PS 1-10,
DOE CORPORATI ONS 1-10, DOE ENTITIES 1-10, and
DOE GOVERNMENTAL UNI TS 1-10, Defendants

APPEAL FROM THE CI RCUI T COURT OF THE FIFTH CIRCUI T
(CIVIL NO. 10-1-0118)

MEMORANDUM OPI NI ON
(By: Foley, Presiding J., Fujise and G noza, JJ.)

Def endant / Appel | ant John Riddel, Jr. (Riddel) appeals
fromthe Circuit Court of the Fifth Circuit's (circuit court)"’
"Judgnment on Findings of Fact, Conclusions of Law and Order
Granting Plaintiff's Mdtion for Summary Judgnment and Decree of
For ecl osure Agai nst All Defendants on First Amended Conpl aint,
Filed June 17, 2010" (Judgnent), filed June 22, 2011. As part of
hi s appeal he seeks review of the circuit court's underlying
orders: (1) "Order Denying Defendant John Riddel, Jr.'s Mtion to
Dism ss for Inproper Venue, Filed April 7, 2011" (Order Denyi ng
Motion to Dismss), filed June 22, 2011 and (2) "Findings of
Fact, Conclusions of Law and Order Granting Plaintiff's Mtion

The Honorable Randal G B. Val enciano presided.
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for Summary Judgnent and Decree of Forecl osure Agai nst Al
Def endants on First Anmended Conplaint, Filed June 17, 2010"
(FOFs/ COLs/ Order), filed June 22, 2011.

Ri ddel contends the circuit court erred by:?

(1) hearing the case because the venue in Lihue,
Kaua‘i, was statutorily inproper, relatively inconvenient, and
all parties did not object to transfer;

(2) failing to find nunmerous material facts in genuine
di spute as supported by expert banking testinony pertaining to
predatory | ending, |loan terns having been switched on Ri ddel at
closing, and Plaintiff-Appellee Anerican Savings Bank, F.S. B.
(ASB) having conspired with Riddel's co-borrowers to fake his
qualifying for the loan in violation of ASB's underwriting
gui del i nes; and

(3) entering findings of fact and concl usi ons of |aw
(FOFs/ COLs) that were inconplete, do not address Riddel's
equi tabl e and | egal clains and defenses, and were untrustworthy
because they adopt, verbatim ASB' s proposed FOFs/ CCLs.

l. BACKGROUND

By Conditional Loan Approval Letter dated April 10,
2006, ASB | oaned Ri ddel $432,000. The terns provided for
repaynment in 36 nonths, a floating interest rate, a floating
esti mat ed annual percentage rate, and floating | ock expiration.
The repaynent ternms specified nonthly paynments of $2,384.99 for
the first 35 nonths, and a final balloon paynment in the anount of
$434, 384. 98.

A Warranty Deed executed on May 2, 2006 reflects
Def endant s- Appel | ees Kevyn Kelii Paik (Kevyn), Wendy S.L.
Pai k, (col l ectively, the Paiks) and Ri ddel as grantees of vacant
| and | ocated at 5-7363 Kuhi o H ghway, Wi niha, Hawai‘i 96714; TMK
No. 5-8-009-039(4) (Property).

A docunent, addressed to WAnda Hee (Hee), an ASB | oan
of ficer, dated April 10, 2006, notarized on April 11, 2006, and

2 Ri ddel's opening brief fails to conmply with Hawai ‘i Rul es of

Appel | ate Procedure (HRAP) Rule 28(b)(1) because it does not contain a table
of authorities. Ri ddel's counsel is warned that future non-conpliance with
HRAP Rule 28 may result in sanctions.
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si gned by Kevyn, stated:

Wanda Hee:

I Kevyn [Plaik will be gifting John [Riddel] $60,000 dollars
for a down payment on vacant |land in Haena Kaua[‘]i tmk 5-8-
9- 39.

Si ncerely,

Kevyn Pai k

Owner

An unsigned Truth in Lending Disclosure Statenent dated
May 8, 2006 identified Riddel as the borrower, ASB as the | ender,
$430, 039. 37 as the amount of credit extended to Ri ddel, and
$460, 619. 88 as the anpbunt Ri ddel would have paid after el even
nont hly payments of $2,384.99 (beginning July 1, 2006) and one
paynent of $434,384.99 due on June 1, 2007.

An unsigned Settlenent Statenent dated May 12, 2006
reflects the Pai ks as the borrowers, ASB as the | ender of
$432, 000, and the sal e/ purchase price of the Property as
$540, 000.

A notarized, signed, nortgage instrunent dated May 29,
2007 (Mortgage) nanes the Pai ks and Ri ddel as "borrower" of
$432, 000, nanes ASB as the | ender, and provides "[b]orrower has
prom sed to pay this debt in regular Periodic Paynents and to pay
the debt in full not later than June 1, 2008" and that the
borrower woul d execute a balloon rider and a 1-4 family rider.?
Ri ddel and the Pai ks' signatures are provided on two separate
"page 12" docunents to this Mrtgage. The Mirtgage identified
the "Note" as "the prom ssory note signed by Borrower and dated
May 29, 2007" (Note), which indicated Borrower, Paiks and Ri ddel,
owed Lender, ASB, $432,000 plus interest.

A bal | oon paynent rider dated May 29, 2007 and signed
by Ri ddel states the "Note is payable in full at the end of 12
months." An identical, undated ball oon paynment rider also
provides for full paynent of the nortgage at the end of 12 nonths
and is signed separately by the Paiks. ASB introduced an undated

8 A "1l- to 4-famly residential property" means "[p]roperty
containing fewer than five individual dwelling units, including manufactured
homes permanently affixed to the underlying property (when deemed to be rea
property under state law)." Office of the Conmptroller of the Currency
(O.C.C.), Commercial Real Estate and Construction Lending, 1995 WL 905400 at
3
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docunent signed by Riddel that Danon J. Stanford (Stanford), a
Loss Mtigation and Recovery Manager in ASB' s Col |l ections and
Recovery Services division, declared to be a prom ssory note,
executed on May 29, 2007 for a principal sum of $432,000. This
docunent was titled "Ball oon Note" and identified the Property
and June 1, 2008 as the nmaturity date for repaynent.

An unsi gned, undated docunent entitled "Balloon Paynent
Rider," which identified the Pai ks and Ri ddel as signatories,
provides that it "is incorporated into and shall be deened to
anend and suppl enent the Mortgage . . . to secure Borrower's
prom ssory note to [ASB]" and that the "Note is payable in ful
at the end of 36 nonths.™

On June 1, 2007, a nortgage on the Property,
identifying the Pai ks and Ri ddel as borrowers and June 1, 2008 as
the maturity date for repaynent of $432,000, was recorded in the
Bur eau of Conveyances.

A Settlenent Statenent dated June 1, 2007 identified
Ri ddel as the Borrower of $432,000 from ASB, and identified the
Property as the subject of the settlenent. An "additional
deposit" of $3,186.32 was "paid by or in behalf of" the borrower.

By |etter dated February 2, 2010, ASB inforned Ri dde
that his Mdirtgage had natured on June 6, 2008 and, pursuant to
the Note executed on May 29, 2007, he was now in default and
requi red to pay outstandi ng anounts totaling $458, 666. 84 after
thirty days. An identical letter was sent to the Pai ks on the
sanme day.

On May 26, 2010, ASB filed a Conpl aint agai nst the
Pai ks and Riddel. On June 16, 2010, counsel for ASB inforned the
Pai ks and Ri ddel that the Balloon Note had natured on June 1,
2008 and the anobunt due as of June 15, 2010 was $469, 741.35. On
June 17, 2010, ASB filed a First Anmended Conpl aint, which was
served to the Pai ks on July 22, 2010 in Kilauea, Kaua‘i; and
served to Riddel on July 26, 2010 in Honol ul u, Oahu.

I n Septenber 2010, Riddel and Stanford exchanged emails
under the subject title "RE: Short Sale of Land on Kaua[‘]i."
Ri ddel contacted Stanford to "resolv[e] the forecl osure of the
| and on Kaua[‘]i" and indicated that he would counter an offer of

4
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$295, 000 on the property with a proposed sale price of $325,00 in
order to reduce the deficiency owed to ASB. Stanford replied
that ASB did not oppose R ddel's counter offer and further

advi sed Riddel "that the foreclosure action will continue and
[sic] until all parties reach a nutually agreed upon resol ution
as to the deficiency and the related terns and conditions."

Ri ddel suggested using his "Wi koloa rental on Hawai []iI as a
means to satisfy the agreenent anmpunt of settlenent. Since ASB
agreed |l ess than a year ago to a sale price of 325k plus a 10k
cash paynment, | would propose splitting the difference of the
sale price now vs. before."” R ddel was anxious to conplete the
transacti ons because his "so called partner on this [P]roperty is
going to be sentenced [to federal prison] soon (Cctober) and it
may be difficult to finalize closing docunents and signatures
with himbeing incarcerated.” Stanford replied with ASB's
count er proposal of a $10,000 cash contri bution due at closing and
a $92, 000 promi ssory note from Ri ddel, secured by his principa
residence. Riddel declared that he had contacted Stanford after
receiving the conplaint and began to negotiate a settlenent "in
the belief that no further court action would be taken until our
settl ement discussions concluded[.]"

On Cctober 14, 2010, ASB filed a request for entry of
default against the Pai ks and Ri ddel, who had failed to answer
ASB's conplaint. Also on October 14, 2010, the circuit court
clerk entered default against the Pai ks and Ri ddel .

On Cctober 19, 2010, ASB filed a "Mtion For Sunmary
Judgment And Decree of Forecl osure Against [the Pai ks and Ri ddel ]
on First Amended Conplaint Filed June 17, 2010" (MsJ/ Foreclosure)
The Note was attached to ASB's notion. Oppositions to the
MBJ/ Forecl osure were filed by both Riddel and the Pai ks, Riddel
on March 15, 2011 and the Pai ks on April 20, 2011.

By |etter dated March 15, 2011, which was attached to
Ri ddel ' s menorandum opposi nhg sunmary judgnment, WIlliam C
Sarsfield (Sarsfield), a banking consultant, stated that he had
been engaged by the Dubin Law Offices to review the "situation"

i nvol ving ASB, the Pai ks, and Riddel "in order to be prepared to
of fer expert testinony on the appropriateness and propriety of a

5
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real estate | oan extended by [ASB] to [Riddel]." Sarsfield has
served as an expert witness in nunerous court cases. Sarsfield
i sted docunents that he reviewed. Paragraph 5 of the |ist
identified a copy of the Note, requiring paynent of $432,000 on a
maturity date of June 1, 2008 executed solely by Riddel.
Sarsfield also reviewed the Mdrtgage on the Property, "dated May
29, 2007, borrower(s) [the Pai ks and Riddel], referencing a

$432, 000 signed by borrower, further noting that all three

i ndi vi dual s signed as borrowers, although as [noted] in Paragraph
5 above, the [Note was only signed by [Riddel]." Sarsfield
provi ded the follow ng opinions: (1) ASB did not conduct its
banking relationship with Riddel in a manner consistent with
accepted banking practice; (2) ASB breached bank regul atory
directives in structuring the vacant land |oan to Riddel; (3)

Ri ddel was prejudiced in his ability, as borrower, to fulfill the
requi rements of the | oan as structured by ASB; and (4) ASB
engaged in deceptive and unfair practices in its |ending
relationship with Ri ddel

On March 17, 2011, ASB filed its reply in support of
its MSJ/ Forecl osure.

On April 11, 2011, Riddel filed his "Mdtion to Dism ss
for Inproper Venue or in the Alternative to Transfer Venue
Pursuant to Section 603-36(5) [(1993)] and Section 603-37.5
[(1993)] of the Hawaii Revised Statutes,"* (Mdtion to
Di sm ss/ Transfer) and a "Motion to Set Aside the Clerk's Entry of
Default” (Mdtion to Set Aside Default).

4 Hawaii Revised Statutes (HRS) 8§ 603-37.5, provides:

8§603-37.5 Cure or waiver of defects. (a) The circuit court
of a circuit in which is commenced a civil case laying venue in
the wrong circuit shall transfer the case, upon or without terns
and conditions as the court deems proper, to any circuit in which
it could have been brought, or if it is in the interest of justice
di sm ss the case.

(b) Nothing in sections 603-36 to 603-37.5 shal
impair the jurisdiction of a circuit court of any matter
involving a party who does not interpose timely and
sufficient objection to the venue.
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On April 28, 2011, the circuit court held a hearing on
ASB' s MSJ/ Forecl osure, and Riddel's Mdtion to D sm ss/ Transfer
and Motion Set Aside Default. Riddel's counsel restated Riddel's
position that venue was inproper and the Pai ks' counsel took no
position on the issue. ASB s counsel argued that the venue was
proper but "we're not opposed, or we're not going to strongly
advocate that the case stay in Kaua[]i." The circuit court
found the venue was proper, although inconvenient for all but one
attorney involved in the case, and denied Riddel's Mtion to
Di sm ss/ Transfer.

The circuit court granted Riddel's Mdtion to Set Aside
Default. Counsel for both parties agreed the Pai ks did not sign
the Note and would not be liable for any deficiency. The circuit
court found the Paiks did sign the nortgage but did not sign the
not e.

Ri ddel 's counsel argued that ASB' s MSJ/ Forecl osure
shoul d be deni ed because "there were fraudulent acts in the
origination of this [NJote and [Mortgage. That nmeans that if
what [Riddel] says is proven at trial, then the note and nortgage
are void and unenforceable.”™ The circuit court responded:

Based on the information before the [circuit court],
the [c]ourt |ooking at the four factors cited by [Bank of
Honolulu N.A. v. Anderson, 3 Haw. App. 545, 654 P.2d 1370
(1982)] there's sufficient evidence of the existence of the
[Mortgage and [NJote. The terms of the [Mortgage and
[NJote are specified within the [Mortgage and [ N]ote.
There was default by Defendant Riddel, and Defendant Ri ddel
had the requisite notice. The [circuit court] will be
granting the [MSJ/ Forecl osure].

On June 22, 2011, the circuit court filed its
FOFs/ COLs/ Order concluding it had jurisdiction over the parties
and subject matter of the case, and that venue in the Fifth
Circuit was proper. The circuit court also concluded: (1) ASB's
Mortgage was a valid first lien on the Property; (2) ASB was
entitled to have its Mirtgage forecl osed; (3) ASB was due
$475,637.24 "plus per dieminterest accrual for each day after
Sept enber 14, 2010 until paid (currently $75.4521 per diem at
6.375% per current term" and other anmounts the court would
subsequently determne; (4) Ri ddel would be |iable for any
deficiency after the sale and rent of the property; and (5) that
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ASB was entitled to judgnent as a natter of law on its conplaint.
On June 22, 2011, the circuit court filed its O der
Denying Motion to Dism ss and entered Judgnent. On July 25,
2011, Riddel filed his notice of appeal.
1. STANDARDS OF REVI EW
We review the circuit court's grant of summary judgnent
de novo.

[ SJunrmary judgnment is appropriate if the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law. A
fact is material if proof of that fact would have the effect
of establishing or refuting one of the essential elements of
a cause of action or defense asserted by the parties. The
evi dence nmust be viewed in the |Iight nmost favorable to the
non- novi ng party. In other words, we must view all of the
evidence and inferences drawn therefromin the |ight nost
favorable to the party opposing the notion.

Nuuanu Valley Ass'n v. City & Cnty. of Honolulu, 119 Hawai ‘i 90,
96, 194 P.3d 531, 537 (2008) (citations onitted).

Furt hernore, in deciding a motion for summary judgnent, a
circuit court nust keep in mnd an inmportant distinction

A judge ruling on a motion for sunmary judgment cannot
summarily try the facts; his role is |limted to applying the
law to the facts that have been established by the
litigants' papers. Therefore, a party moving for sunmary
judgment is not entitled to a judgment merely because the
facts he offers appear more plausible than those tendered in
opposition or because it appears that the adversary is
unlikely to prevail at trial. This is true even though both
parties nove for summary judgment. Therefore, if the

evi dence presented on the motion is subject to conflicting
interpretations, or reasonable men mght differ as to its
significance, summary judgment is inproper.

Kajiya v. Dep't of Water Supply, 2 Haw. App. 221, 224, 629 P.2d
635, 638-39 (1981) (quoting 10 Charles Alan Wight & Arthur R
M I ler, Federal Practice and Procedure: Civil § 2725 (1973)).

Childs v. Harada, 130 Hawai ‘i 387, 396, 311 P.3d 710, 719 (App
2013) (concluding the |l ower court exceeded its role in

adj udi cating the notions for summary judgnment by draw ng di sputed
inferences frompredicate facts to determ ne the essential fact
at issue).

Courts will treat the documents submtted in support of a
motion for summary judgment differently fromthose in
opposition. Although they carefully scrutinize the materials
subm tted by the moving party to ensure conpliance with the
requi rements of Rule 56(e), HRCP (1990), the courts are nore
i ndul gent towards the materials submtted by the non-noving
party. This is because of the drastic nature of summary
judgment proceedi ngs, which should not become a substitute

8
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for existing methods of determ ning factual issues.

MIler v. Manuel, 9 Haw. App. 56, 66, 828 P.2d 286, 292 (1991)
(internal citations omtted).

A novant has the burden of producing evidence to
support a notion for summary judgnent, however, if "the novant
does not bear the ultimte burden of persuasion on a particular

claimat trial, it my satisfy its initial burden by pointing out
that the record | acks substantial evidence to support a necessary
el ement of the nonnovant's claim”™ Orerod v. Heirs of

Kaheananui, 116 Hawai i 239, 255, 172 P.3d 983, 999 (2007)
(citation omtted). Substantial evidence is "credible evidence
which is of sufficient quality and probative value to enable a

person of reasonable caution to support a conclusion.” Marvin v.
Pflueger, 127 Hawai ‘i 490, 495, 280 P.3d 88, 93 (2012).
I11. DI SCUSSI ON
A

Ri ddel contends HRS § 603-36(5) required the
proceedi ngs be held in the First Crcuit because Ri ddel was
domciled on Oahu. Riddel also contends "ASB's own
[ MBJ/ Forcl osure] recited that the claimfor relief arose" in

Honol ulu. HRS § 603-36(5) provides:

8603-36 Actions and proceedi ngs, where to be brought.
Actions and proceedings of a civil nature within the jurisdiction
of the circuit courts shall be brought as follows:

(5) Actions other than those specified above shall be
brought in the circuit where the claimfor relief arose or
where the defendant is domciled; provided if there is nore
t han one defendant, then the action shall be brought in the
circuit in which the claimfor relief arose unless a
majority of the defendants are dom ciled in another circuit,
wher eupon the action may be brought in the circuit where the
majority of the defendants are domi cil ed.

(Enphasi s added.)

Ri ddel contends that because ASB's "action" did not
fall under other provisions of HRS § 603-36(1)-(4) (1993) and
ASB's claimfor relief arose in Honolulu, where he was dom cil ed
and was served notice of ASB's action, the Fifth Circuit was an
i mproper venue and ASB' s action nust be dism ssed. W disagree.

The Fifth Crcuit was the proper venue and the circuit

9
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court did not err by hearing the instant case. The Fifth Circuit
was the proper venue because ASB brought an action to foreclose
on the nortgaged property and the property was on Kaua‘i. See
92A C. J.S. Venue 8 23 ("Suits to enforce or foreclose nortgages
and other liens ordinarily nust be brought in the county where
the property is situated.").

Further, the plain ternms of HRS § 603-36(5) provide
that when there is nore than one defendant, "the action may be
brought in the circuit where the majority of defendants are
domciled." The Paiks were served with ASB's First Anmended
Conpl aint in Kilauea, Kaua‘i and were identified in that
conpl aint as residents of the County of Kaua‘i, State of Hawai ‘.
Because the majority of defendants were domciled in Kauai, the
Fifth Circuit was a proper venue under HRS § 603-36(5).

B.

In granting sunmary judgnment in favor of ASB, the
circuit court stated ASB had established facts required under
Bank of Honol ul u.

To be entitled to the remedy sought, the Bank was required
to prove the following material facts: (1) the existence of
the Agreement, (2) the ternms of the Agreement, (3) default
by [ Defendant] under the terms of the Agreement, and (4) the
giving of the cancell ation notice and recordation of an
affidavit to such effect.

Id. at 551, 654 P.2d at 1375 (citation omtted).

Ri ddel contends the circuit court erred by finding
there was an enforceable contract. He contends the |oan terns
were switched on himat closing, that ASB "conspired"” with the
Pai ks to qualify Riddel for the ASB | oan, and that Sarsfield's
expert testinmony on ASB's "deceptive" |ending practices
denonstrated genuine issues of material facts and therefore
summary judgment for ASB was wong. In his opposition to ASB's
MBJ/ For ecl osure, Riddel contended the Note was an unenforceabl e

contract because it was void as a matter of public policy and
constituted fraudul ent and an unfair and deceptive act or
practice (UDAP) under HRS § 480-2 (2008 Repl.).

A UDAP committed "in the conduct of any trade or
commerce [is] unlawful.” HRS 8§ 480-2(a). A contract or
agreenent in violation of HRS Chapter 480 is void and not

10
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enforceable. See HRS § 480-12 (2008 Repl.). The nortgage | oan
transaction fell within the anbit of HRS Chapter 480, inasnuch as
(1) a loan extended by a financial institution is activity

i nvol vi ng conduct of any trade and commerce and (2) | oan
borrowers are consuners within the neaning of HRS § 480-1 (2008
Repl.). See Hawai‘i Cmy. Fed. Credit Union v. Keka, 94 Hawai ‘i
213, 227, 11 P.3d 1, 15 (2000). Hawai‘i's UDAP statute provides

for "[t]wo distinct causes of action . . . (1) clains alleging
unfair nmethods of conpetition; and (2) clains alleging unfair or
deceptive acts or practices.” Hawai‘i Med. Ass'n v. Hawai ‘i Med.

Serv. Ass'n, Inc., 113 Hawai ‘i 77, 105, 148 P.3d 1179, 1207
(2006). Riddel's UDAP claimfalls under the latter category.

In Keka, the defendants' avernents raised a genuine
i ssue of material fact in response to the plaintiff's summary
judgnment notion that sought entry of foreclosure and a judgnent
di sm ssing the defendant's UDAP counterclaim There, the
def endants alleged the credit union first offered a 7.25%
interest rate then presented defendants with | oan docunents
specifying a 9% interest rate, and "unethically or unscrupul ously
attenpted to influence the Kekas to execute them by way of
further deceptive representations, designed, as the Kekas all ege,
to alleviate their concerns that the interest rate was not that
for which they had bargai ned by assuring themthat the actua
rate would be [7.25%]" Keka, 94 Hawai ‘i at 229, 11 P.3d at 17
(internal quotation marks omtted). The alleged deceptive
representation consisted of the credit union's representation to
t he Kekas that there would be "no problent with changing their
interest rate |ater "when the in house rate changes" and
subsequent inducenent of the Kekas' signing a "Notice of the
Right to Cancel" and "Disclosure Statement . . . ." Keka, 94
Hawai i at 217, 11 P.3d at 5.

Such conduct woul d have been (1) unethical, oppressive,
unscrupul ous and substantially injurious to consumers and
(2) would have reinforced the tendency to cause the Kekas,
as a natural and probable result, to enter into the
transaction they may otherwi se have declined, thus violating
HRS § 480-2 as an unfair and deceptive trade practice

Keka, 94 Hawai ‘i at 229, 11 P.3d at 17 (citation and internal
gquotation marks om tted).

11
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Keka vacated the | ower court's summary judgnent for the
credit union concluding that there were geni une issues of
material fact as to whether the credit union engaged in UDAPS in
violation of HRS Chapter 480. See Keka, 94 Hawai ‘i at 229, 11
P.3d at 17. Under Keka, Riddel was required to raise a genera
i ssue of material fact that the conduct on the part of ASB was
"unet hi cal, oppressive, unscrupul ous and substantially injurious
to consuners” and "reinforced the tendency to cause" Riddel to
enter into the I oan that he may ot herwi se have declined. 1d.

Ri ddel averred that at the tine ASB | oaned hi m $432, 000
he "was led to believe that [he] would have '36 nmonths' in which
to repay the principal, which was stated within the first page of
a blank 'Ball oon Paynent Rider' | received from][ASB] just prior
toclosing . . . ." According to R ddel, "unknown to ne at the
time, the maturity date was switched on nme at closing to '12
months[.]""

ASB contends Riddel "clains that the paynent terns of
the [NJote were switched prior to closing, and yet there is no
di spute that he still signed the [NJote." The question of
whet her Ri ddel signed the Note, however, is distinct from whether
ASB engaged in deceptive practices that led himto sign. See
Keka, 94 Hawai ‘i at 299-30, 11 P.3d at 17-18. If, as Ridde
declares, ASB led himto believe his debt would mature for
repaynment at the end of 36 nonths, as indicated in docunents
all egedly provided to himby ASB, and the maturity date was
switched on himat closing to 12 nonths thereby inposing "
unfair and inpractical burden on [him to pay off the principa
of the loan in so short a tinme," then there is a genuine issue as
to whether ASB' s conduct constituted a UDAP and whether the Note
woul d be a void contract under HRS § 480-12. Riddel thus raised
a genuine issue of material fact regarding the validity of the
Not e and MSJ/ Forecl osure for ASB constituted reversible error.

Ri ddel also alleged that Hee, ASB's |oan officer, had
Kevyn sign a notarized statenment that clainmed that Kevyn had
gifted Riddel $60,000 toward the down paynent on the Property to
enable Riddel to qualify for the |loan. Ri ddel declared these
events were unknown to himat the tine of closing. R ddel's

an
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decl aration that Kevyn, Hee, or an undi scovered party created
this docunent and that Riddel did not receive a $60,000 "gift"
from Kevyn, sufficiently alleged a deceptive practice. Not
knowi ng that he would not qualify for the $432,000 | oan or that a
$60, 000 "gift" had been fabricated to establish his qualification

woul d be a reinforcenent of the tendency to cause Riddel, "as a
natural and probable result, to enter into the transaction [he]
may ot herwi se have declined . . . ." Keka, 94 Hawai‘ at 229, 11

P.3d at 17. Riddel's declaration that a $60,000 "gift" had been
fabricated to qualify himfor the ASB | oan rai sed a genui ne issue
of material fact, which rendered summary judgnent an
i nappropriate method of disposing of ASB's claim
V. CONCLUSI ON

For the foregoing reasons, we affirmthe June 22, 2011
"Order Denyi ng Defendant John Riddel, Jr.'s Motion to Dism ss for
| npr oper Venue, Filed April 7, 2011"; vacate the June 22, 2011
"Fi ndi ngs of Fact, Conclusions of Law and Order Granting
Plaintiff's Mdtion for Summary Judgnent and Decree of Foreclosure
Agai nst All Defendants on First Amended Conplaint, Filed June 17,
2010"; and vacate the June 22, 2011 "Judgnent on Fi ndi ngs of
Fact, Conclusions of Law and Order Granting Plaintiff's Mtion
for Summary Judgnent and Decree of Forecl osure Agai nst Al
Def endants on First Amended Conplaint, Filed June 17, 2010" all
filed in the Crcuit Court of the Fifth Circuit. This case is
remanded to the circuit court for further proceedi ngs consistent
with this opinion. Because we vacate the circuit court's
FOF/ COL/ Order, Riddel's second and third points on appeal are
noot .

DATED: Honol ul u, Hawai ‘i, June 27, 2014.

On the briefs: Nervel |)

for Plaintiff-Appellee
Gary Victor Dubin Ameri can Savi ngs Bank
Frederick J. Arensneyer F.S.B

(Dubin Law O fices)
f or Def endant - Appel | ant John
Ri ddel Jr.

Robert E. Chapnan

Katie L. Lanbert
(Cay Chapman Iwanmura Pulice & Presi di ng Judge
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Associ at e Judge
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