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Plaintiff-Appellant Lloyd R Anastasi (Anastasi) filed
this lawsuit against his insurer Defendant-Appellee Fidelity
National Title Insurance Conpany (Fidelity) claimng that
Fidelity unreasonably del ayed in paying benefits owed to Anast asi
under a title insurance policy. The circunstances of this case
i nvol ve an underlying | awsuit against Anastasi, in which Fidelity
provi ded a defense under a reservation of rights. Qut of that
ci rcunst ance, Anastasi clains breach of contract and bad faith
against Fidelity.
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This appeal arises froma grant of summary judgnent by
the Circuit Court of the First Circuit (circuit court)® in favor
of Fidelity on Anastasi's bad faith claim The circuit court
granted an i medi ate appeal of its judgnment on the bad faith
claimpursuant to Rule 54(b) of the Hawai ‘i Rules of Cvil
Procedure (HRCP).

In resolving this appeal, we nust determ ne: whether we
have appellate jurisdiction to review discovery rulings by the
circuit court; if we have jurisdiction to review any di scovery
ruling, whether the circuit court abused its discretion in said
ruling; whether the circuit court erred in granting summary
judgment to Fidelity on the bad faith claim and whether an award
of costs to Fidelity was proper

For the reasons discussed bel ow, we hold that:

(1) we have appellate jurisdiction to review the
circuit court's ruling that Fidelity need not produce ten
docunents aut hored or received by Elizabeth McG nnity
(MG nnity), a Senior Vice-President and Major O ains Counsel for
Fidelity; however, we do not have appellate jurisdiction to
review the circuit court's discovery ruling on "other clains"

i nformati on sought by Anastasi to prove punitive danages;

(2) because MG nnity acted in a dual capacity as both
i n-house counsel and in generally handling Anastasi's claim the
circuit court abused its discretion in ruling that the entirety
of the ten docunents withheld fromdi scovery were covered by the
attorney-client privilege and/or work-product doctrine;

(3) the circuit court erred in determ ning that
Fidelity acted reasonably as a matter of law, and thus, summary
judgnment for Fidelity nust be vacated; and

(4) because summary judgnent for Fidelity is vacated,
any award of costs was not warranted.

1 The Honorable Rom A. Trader presided, except to the extent noted
bel ow.
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Overvi ew

To put Anastasi's allegations against Fidelity into
context, it is necessary to consider the circunstances of both
this case and the underlying lawsuit from which Anastasi's bad
faith claimarises.

The title insurance policy issued by Fidelity to
Anastasi insured that an individual named Al aj os Nagy (Nagy) had
good title to property located in Mkul eia, Hawai ‘i (the
Property) and insured Anastasi against loss in the event a
nortgage on the Property executed by Nagy was not enforceable.
Anast asi had | oaned $2.4 nmillion to Nagy and Nagy had executed
the nortgage in favor of Anastasi as security for the |loan. As
set forth in nore detail below, Nagy's title to the property
| ater canme into dispute. Individuals naned Paul Stickney
(Stickney) and Gregory Rand (Rand)? claimed to own the Property
and brought a quiet title action against Nagy and Anastasi in a
case filed in the Crcuit Court of the First Crcuit entitled
Stickney, et al. v. Nagy, et al., GCvil No. 05-1-2065-11
(Stickney Lawsuit). After being served with the Stickney
Lawsuit, Anastasi tendered a claimto Fidelity under the title
policy. Fidelity retained an attorney, Jade Ching (Ching), to
defend Anastasi in the Stickney Lawsuit, but Fidelity al so
reserved its rights under the policy.

After the Stickney Lawsuit had been litigated for a
little over two years and judgnent agai nst Anastasi had been
entered, Anastasi filed the instant |awsuit against Fidelity.
Anastasi contends that, not long after the Stickney Lawsuit was
filed, it becane clear that a Warranty Deed purporting to
transfer the Property to Nagy had been forged. Anastasi clains
Fi delity unreasonably delayed in paying himthe $2.4 mllion owed
under the title policy, and also clains that Fidelity inproperly
controlled Ching's actions in litigating the Stickney Lawsuit.

2 Stickney was trustee for a trust that purportedly owned the Property

and Rand was the beneficiary under the trust.
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Anastasi's conplaint in this case asserts causes of
action for breach of contract (Count |I) and bad faith (Count
I1).® After ruling on various discovery issues, the circuit
court granted sunmmary judgnent for Fidelity on the bad faith
cl aimand entered judgnment on that claimpursuant to HRCP Rul e
54(b). Anastasi tinely appealed. Thus, this appeal only
involves the bad faith claim

In his points of error on appeal, Anastasi contends
that the circuit court erred by:

(1) ruling that Fidelity's actions were reasonable as a
matter of |aw,

(2) ruling that Anastasi did not raise a genuine issue
of material fact as to whether Fidelity controlled Ching' s
actions in the Stickney lawsuit, and that Ching's actions nust be
inputed to Anastasi as a matter of |aw,

(3) holding that the ten docunents authored or received
by MG nnity could be withheld under the attorney-client
privilege and/ or work-product doctri ne;

(4) holding that Anastasi's claimfor punitive damages
coul d be supported only by evidence of Fidelity's handling of
simlar clains in the State of Hawai ‘i within a limted tine
period; and

(5) awardi ng costs, because the circuit court was
di vested of jurisdiction upon the filing of this appeal and
because it was premature to determ ne which party would be the
prevailing party.

1. Underlying G rcunstances and Quiet Title Action
A. Loan to Nagy, Warranty Deed, and Title |Insurance

The circunstances surrounding the |oan to Nagy and the
transaction involving the Property are sonewhat curious. As
not ed, Anastasi nade the $2.4 mllion |loan to Nagy secured by a

3 The record reflects that Fidelity paid the $2.4 million to Anastasi
on August 4, 2008, which was four months after this lawsuit was fil ed.
Anastasi's breach of contract claimwas based on the non-paynment of the $2.4
mllion, and thus it is unclear if any issues remain as to Count |I.
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nortgage on the Property. According to Anastasi's deposition
testinony, submtted in relation to Fidelity's notion for sumrary
judgnent, he was in the business of nmeking equity |oans secured
by the value of properties. Anastasi did not know Nagy and did
not recall the purpose of the |oaned noney. An individual nanmed
Paul Lee (Lee), a business acquai ntance who referred potenti al
borrowers to Anastasi, brought the potential Nagy |loan to
Anastasi's attention. Anastasi was al so contacted by one M chael
Tal i sman (Tali sman) about the Nagy | oan, and at sone point while
anal yzing the Property, Anastasi received an appraisal of the
Property done by an individual nanmed Mark Justmann (Justnmann).
Based on his own due diligence, Anastasi believed the val ue of
the Property was around $5 nillion and therefore decided to nake
the | oan to Nagy.

Prior to making the | oan, Anastasi understood that
Tal i sman had nmet with the owners of the Property and that
Tali sman was interested in purchasing the Property. Anastasi
al so understood that Nagy was not yet the owner of the Property,
but Lee told Anastasi that by the tinme the |oan cl osed, Nagy
woul d be the owner of record, would sign the | oan docunents, and
that title insurance would be issued to Anastasi. Anastasi felt
there was a transaction between Talisman, Stickney and Rand to
whi ch he was not privy.

The Property was owned at the tine by a trust in which
Stickney was the sole trustee and Rand the sol e beneficiary. As
part of the | oan transaction with Anastasi, Nagy executed the
nortgage on the Property on April 25, 2005. Over a nonth |ater,
the Warranty Deed dated June 1, 2005, was ostensibly signed by
Stickney and purported to deed the Property from Stickney to Nagy
— the validity of Stickneys' signature on the Warranty Deed
| ater becane a central point of dispute in the Stickney Lawsuit.
The Warranty Deed and the nortgage were recorded with the State
of Hawai ‘i Bureau of Conveyances on June 17, 2005, and on the
sane day, Fidelity issued the subject title insurance policy to
Anast asi .
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The title insurance policy provided that, subject to
t he excl usions and exceptions set forth in the policy, Fidelity

insures, as of Date of Policy shown in Schedule A, against
|l oss or damage, not exceeding the Amount of I|nsurance stated
in Schedule A, sustained or incurred by the insured by

reason of:
1. Title to the estate or interest described in
Schedul e A being vested other than as stated
t herein;
2. Any defect in or lien or encunbrance on the
title;
5. The invalidity or unenforceability of the lien of

the insured nmortgage upon the title[.]

Schedule A in turn, indicated that title to the Property was
vested in Nagy and that the insured nortgage was the one between
Nagy and Anastasi for the $2.4 mllion debt.

Section 4 of the policy's "Conditions and Stipul ations
sets forth the parties' rights related to the defense and

prosecution of actions, as foll ows:

4. DEFENSE AND PROSECUTI ON OF ACTI ONS; DUTY OF | NSURED
CLAI MANT TO COOPORATE

(a) Upon written request by the insured and subject to
the options contained in Section 6 of these Conditions and
Stipul ations, the Conpany, at its own cost and without
unr easonabl e delay, shall provide for the defense of an
insured in litigation in which any third party asserts a
claimadverse to the title or interest as insured, but only
as to those stated causes of action alleging a defect, lien
or encunmbrance or other matter insured against by this
policy. The Conpany shall have the right to select counse
of its choice (subject to the right of the insured to object
for reasonable cause) to represent the insured as to those
stated causes of action and shall not be liable for and wil
not pay the fees of any other counsel. The Conmpany will not
pay any fees, costs or expenses incurred by the insured in
the defense of those causes of action which allege matters
not insured against by this policy.

(b) The Conpany shall have the right, at its own cost,
to institute and prosecute any action or proceeding or to do
any other act which in its opinion may be necessary or
desirable to establish the title to the estate or interest
or the lien of the insured nmortgage, as insured, or to
prevent or reduce | oss or damage to the insured. The
Conmpany may take any appropriate action under the terns of
this policy, whether or not it shall be |iable hereunder
and shall not thereby concede liability or waive any
provi sion of this policy. If the Conpany shall exercise its
rights under this paragraph, it shall do so diligently.

6
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(Enphasi s

forth the
policy as

(c) Whenever the Conpany shall have brought an action
or interposed a defense as required or permtted by the
provisions of this policy, the Conpany may pursue any
litigation to final determ nation by a court of conpetent
jurisdiction and expressly reserves the right, in its sole
discretion, to appeal from any adverse judgment or order.

(d) In all cases where this policy permts or requires
t he Conmpany to prosecute or provide for the defense of any
action or proceeding, the insured shall secure to the
Conpany the right to so prosecute or provide defense in the
action or proceeding, and all appeals therein, and permt
t he Conmpany to use, at its option, the name of the insured
for this purpose. \Whenever requested by the Conpany, the
insured, at the Conpany's expense, shall give the Conpany
all reasonable aid (i) in any action or proceeding, securing
evi dence, obtaining witnesses, prosecuting or defending the
action or proceeding, or effecting settlement, and (ii) in
any other |awful act which the opinion of the Conmpany may be
necessary or desirable to establish the title to the estate
or interest or the lien of the insured nmortgage, as insured
If the Conmpany is prejudice by the failure of the insured to
furnish the required cooperation, the Conpany's obligations
to the insured under the policy shall term nate, including
any liability or obligation to defend, prosecute, or
continue any litigation, with regard to the matter or
matters requiring such cooperation

added.)

Section 7 of the "Conditions and Stipul ati ons" sets
"Determ nati on and Extent of Liability" under the
fol |l ows:

This policy is a contract of indemity agai nst actua
monetary | oss or damage sustained or incurred by the insured
cl ai mant who has suffered | oss or damage by reason of
matters insured against by this policy and only to the
extent herein described.

(a) The liability of the Conpany under this policy
shall not exceed the |east of:

(i) the Anount of Insurance stated in Schedule A
[$2.4 mIlion], or, if applicable, the amount of insurance
as defined in Section 2(c) of these Conditions and
Sti pul ati ons;

(ii) the amount of the unpaid principa
i ndebt edness secured by the insured nortgage as limted or
provi ded under Section 8 of these Conditions and
Stipul ations or as reduced under Section 9 of these
Conditions and Stipulations, at the time the |oss or damage
insured against by this policy occurs, together with
interest thereon; or

(iii) the difference between the value of the
insured estate or interest as insured and the value of the
insured estate or interest subject to the defect, lien or

encumbrance insured against by this policy.
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If litigation did occur, the Policy provided that
Fidelity would not be liable for |oss or damage "until there has
been a final determi nation by a court of conpetent jurisdiction,
and di sposition of all appeals therefrom adverse to the title-or
to the lien of the insured nortgage, as insured.”

B. Stickney Lawsuit

On Novenber 17, 2005, the Stickney Lawsuit was filed by
Stickney and Rand agai nst Nagy and Anastasi to quiet title on the
Property. The Stickney plaintiffs alleged that Stickney's
signature had been forged on the Warranty Deed that purported to
convey the Property to Nagy. Anastasi was served with the
conplaint on or around January 5, 2006, and imredi ately tendered
defense of the lawsuit to Fidelity. There is no dispute that
Fidelity pronptly provided for Anastasi's defense by retaining
Ching to defend him

On January 23, 2006, MG nnity sent a letter to
Anastasi advising that Fidelity was accepting his tender of
defense for the Stickney Lawsuit, but reserving its rights.
MG nnity wote that Fidelity reserved any and all rights it has,
including its right to: continue its investigation of the matter;
assert any defense which nay becone apparent as a result of its
investigation;, wthdraw its defense of Anastasi if it determ ned
Fidelity has no obligation; commence an action agai nst Anastasi
on the issue of policy coverage; and deny liability for
i ndemmi fication and seek rei nbursenent of attorneys' fees and
settl enment expenditures nmade on behal f of Anastasi. The letter
al so infornmed Anastasi that Fidelity had retained Ching to
represent himin the Stickney Lawsuit.

In a letter dated January 27, 2006, Ching informed
Anastasi that she and her law firm had been retained to represent
himin the Stickney Lawsuit. The letter stated that Ching would
be acting as counsel for Anastasi, not Fidelity, and that she
woul d not disclose any confidential comunications fromhimto
Fidelity without his consent. The letter also stated inter alia
that "[i]t is [] ny practice to provide Fidelity with periodic

8
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status reports on the status of cases in which | amrepresenting
you, including an assessnent of the |ikelihood of success of the
defense of a claim" Further, Ching wote,

[i]t is anticipated that Fidelity will provide
recommendati ons and instructions to the law firm regarding
the steps and procedures to be taken in defending or
settling the Claim I shall endeavor to keep you informed
of such instructions and obtain your consent where
appropriate to the procedures to be taken in defending or
settling the title dispute.

On Cctober 6, 2006, the Stickney plaintiffs filed a
notion for summary judgnment in the Stickney Lawsuit, seeking,
inter alia, an order establishing that Stickney was the owner of
the Property and that neither Nagy nor Anastasi ever had any
right, title, or interest in the Property. 1In Anastasi's
menor andum i n opposition, filed on October 25, 2006, Ching argued
that summary judgnent shoul d be deni ed because 1) "Plaintiffs
have not sustained their heavy burden to prove with clear and
convi nci ng evidence that Stickney's signature on the Warranty
Deed is forged;" 2) "Plaintiffs have not sustained their heavy
burden to overcone the presunptions of validity that attach to
the Warranty Deed and its certificate of acknow edgnent;" and
3) "there are genuine issues of material fact as to Plaintiffs
i nvolvenent in the alleged fraudulent forgery."™ Specifically,
Ching argued that the only proof presented by the Stickney
plaintiffs to prove that the signature was a forgery was
Stickney's self-serving declaration, and that such evi dence does
not overconme the presunption of validity where execution of the
Warranty Deed was done before a notary, Ogden Page (Page). Ching
al so argued that the "Plaintiffs' relationship with Talisman and
Just mann rai ses genui ne questions of material fact that remain to
be resol ved regardi ng, anong other things, Plaintiffs

i nvol venent in a schene that |left Nagy richer by $2.4 mllion,
Anast asi poorer by the sanme amount and Plaintiffs in possession
of the Hawai ‘i property.” In her deposition testinony in the

i nstant case, attached to Fidelity's notion for summary judgnent,
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Ching testified that "[b]lefore we |ost the Summary Judgnent
notion, | thought we were going to wn."

On April 11, 2007, the circuit court granted sunmary
judgment for the Stickney plaintiffs. On April 20, 2007, Ching
filed a notion for reconsideration w thout, according to Ching,
any input fromMGnnnity. On Cctober 23, 2007, the circuit court
denied the notion for reconsideration.

I n communi cati ons between Ching and McG nnity about a
possi bl e appeal in the Stickney Lawsuit, Ching expressed her view
that Anastasi would |ikely succeed on appeal but not on renmand.
Chi ng recomended preserving Anastasi's appeal rights by filing
an appeal before the deadline that was only days away, and
MG nnity agreed. Ching filed a notice of appeal on Novenber 21,
2007. On February 27, 2008, the attorney for the Stickney
plaintiffs sent an email to Ching indicating that the plaintiffs
woul d accept Ching's offer of $10,000 to settle and the parties
woul d dism ss their respective appeals in the Stickney Lawsuit.
On August 14, 2008, the parties to the Stickney Litigation filed
a stipulation for dismssal of all clainms remaining between the
parties.

C. Appraisal by Harlin Young

On February 28, 2008, Fidelity, through its coverage
counsel, Cifford Frieden (Frieden), retained Harlin Young
(Young) to appraise the Property as of the date of the loss.*
Young's appraisal was issued on April 30, 2008, and val ued the
Property at the tine of |oss as $2, 750, 000.

1. The Instant Action

On April 8, 2008, while the Stickney Lawsuit was in its

final stages and while Young was preparing his appraisal,

4 As stated above, pursuant to Section 7 of the policy's Conditions and

Stipulations, Fidelity's liability under the policy was limted to the |esser
of: $2.4 mllion; "the amount of the unpaid principal indebtedness secured by
the insured mortgage . . . at the time [of] loss[;]" or "the difference

bet ween the value of the insured estate or interest as insured and the val ue
of the insured estate or interest subject to the defect, lien or encunbrance
insured against by this policy." Young's appraisal valued the Property as of
January 6, 2006, which was the day that Anastasi presented the claimto
Fidelity.

10
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Anastasi filed the conplaint in the instant case agai nst
Fidelity, alleging breach of contract and bad faith, and
requesting a judgnment directing Fidelity to pay $2.4 mllion plus
interest, general, special, consequential, conpensatory and
punitive damages, and attorney's fees.

On August 4, 2008, Fidelity paid Anastasi $2.4 nmillion
under the policy.

A. Discovery Proceedi ngs

Anast asi sought to obtain various docunents and
information fromFidelity through discovery. Relevant to the
i ssues raised on appeal, Anastasi requested (1) all docunents and
claimfiles relating to Anastasi, the Property or the claim
whi ch i ncl uded docunents aut hored or received by MG nnity, and
(2) information and docunents related to Fidelity's processing of
other clains. It appears that Fidelity produced a nunber of
docunents in discovery, but also objected to producing certain
docunents or allowi ng certain depositions that it clained were
privileged or beyond the scope of proper discovery.?®

On Decenber 9, 2008, Anastasi filed a notion to conpel
di scovery, asserting that Fidelity had rai sed unfounded
objections to his discovery requests. Anastasi sought discovery
of documents witten or received by MG nnity which had been
wi t hhel d from production. Although Fidelity had produced
docunents involving McGnnity, it had claimed that the attorney-
client privilege and/or work-product doctrine protected the
docunents that had been withheld.® Anastasi argued that
McG nnity's investigation docunents could not be w thheld under
the attorney-client privilege or work-product doctrine because
McG nnity served as a clains adjuster, and not an attorney.

5 The Declaration of Edmund K. Saffery, an attorney for Fidelity,
states that "Fidelity has produced its non-privileged documents fromits
claims file along with other documents responsive to Plaintiff LlIoyd R
Anastasi's [] discovery requests, which total over 8,700 pages."

5 Fidelity had provided a privilege |log to Anastasi indicating that

Fidelity was invoking the attorney-client privilege and/or work-product
doctrine for the listed docunments.

11
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Al ternatively, he argued that he had shown substantial need for
t he docunents.

In his notion to conpel discovery, Anastasi al so sought
an order requiring Fidelity to produce a variety of information
regarding other clains or cases in which: Fidelity had paid
claims in excess of $1 mllion; a judgnent or award was entered
against Fidelity in excess of $1 million; or Fidelity had been
found liable for bad faith delay. Anastasi also sought other
clains informati on about governnent agency investigations, or
conplaints to governnment agencies, that addressed bad faith del ay
by Fidelity. Anastasi argued that he was entitled to such
informati on about Fidelity's "other clains" because he sought
punitive damages from Fidelity and needed to show t he exi stence
of established policies or practices in Fidelity's clains
handling that are harnful to insureds.

On March 17, 2009, the circuit court’ i ssued an Order
Granting in Part and Denying in Part Plaintiff's Mdtion to Conpel
Di scovery. As to the docunents involving MG nnity, the order
st at ed:

1. The Court finds that the Declaration of Elizabeth
McGi nnity establishes that she is an attorney enployed by
Def endant and therefore, the attorney-client privilege and
wor k product privilege may be applicable to documents
gener ated and/or received by her.

2. Wth respect to the documents withheld on the
basis of privilege that were specifically identified in and
subject to the Motion ("the privileged documents"),

Def endant will review the privileged docunents to determ ne
if any additional documents may be produced to Plaintiff and
wi Il produce those docunments to Plaintiff forthwith. [If

Def endant elects to continue to withhold any of the
privileged documents, Defendant will produce those docunments
to the Court for an in canmera review. The Court wil
thereafter review each of the remaining privileged docunments
and determ ne whet her Defendant's assertion of attorney-
client and/or work-product privilege is proper, and if not,
order the production of that docunment.

(Enmphasi s added.)

7 This order was issued by the Honorable G enn J. Kim

12
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Gven the circuit court's adnonition to determne if
any additional McG nnity docunents could be produced, Fidelity
produced additional docunments to Anastasi and then submtted the
remai ni ng ten docunents to the circuit court for in canera
review Following the in canera review, the circuit court issued
an anended order on Novenber 5, 2009,8 ruling that Fidelity
properly withheld all of the docunents submtted in canmera and
that "all of the docunents are covered by the attorney-client
privilege and/or the work product doctrine."

Wth regard to Anastasi's request for discovery of
"other clains" information, the circuit court's March 17, 2009
order initially denied w thout prejudice Anastasi's notion to
conpel such information. Subsequently, pursuant to HRCP Rul e
30(b)(6), Anastasi issued a notice to take the depositions of
Fidelity representatives with knowl edge of specified "other
clainms" information. |In response, Fidelity filed a notion for
protective order to preclude inquiry into certain areas. In an
order issued on March 10, 2010, the circuit court rul ed that
Anastasi was entitled to conduct discovery relating to:
"inquiries, investigations, conplaints and conmunications from or
w th governnent agencies relating to bad faith title insurance
clainms" involving Fidelity; and "lawsuits, arbitrations or court
judgnents involving bad faith title insurance clains" against
Fidelity. However, the court Iimted such discovery to clains
that arose in the State of Hawai ‘i, that arose or were resol ved
bet ween January 2006 and August 2008, and that involved
al I egations of del ayed paynent, forgery or inproper setting of
reserves.

B. Summary Judgnent

On March 19, 2010, Fidelity filed a notion for sunmary
judgnent on Anastasi's bad faith claim Fidelity asserted inter
alia that its conduct, based on its interpretation of the
Policy's provisions, was reasonable, that it was entitled to

8 The Honorable Rom A. Trader signed this order.
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assert its legal contractual rights, and that Ching's actions in
defending the Stickney Lawsuit should be inputed to Anastasi.

I n opposing the notion, Anastasi asserted inter alia
that Fidelity unreasonably w thheld benefits under the policy by
pursuing fruitless litigation and directing Ching to continue
l[itigation after Fidelity |l earned the Warranty Deed was forged.

After a hearing on the notion, the circuit court issued
an order on May 24, 2010, granting Fidelity's notion for summary
judgnent. The order states, in relevant part:

1. The undisputed facts establish that during the
course of the underlying case, Paul Stickney et al. v. Nagy
et al., Civil No. 05-1-2065-11 in the Circuit Court of the
First Circuit, State of Hawaii ("Stickney Litigation"),
Fidelity immediately accepted Plaintiff Anastasi's tender of
the defense of the clains asserted against him by Pau
Stickney and Gregory Rand ("Stickney Plaintiffs") and fully
and timely investigated Plaintiff Anastasi's claim

2. In accordance with the Hawaii Supreme Court's
hol ding in Best Place, Inc. v. Penn [America] Ins. Co., 82
Hawai ‘i 120, 920 P.2d 334 (1996), Fidelity acted reasonably
inits interpretation of the terms and provisions of the
title insurance policy (the "Policy") issued to Plaintiff
Anastasi when it chose to defend the clains asserted agai nst
himin the Stickney Litigation; particularly since Fidelity
had been told by attorney Jade Ching that she believed the
claimagainst Plaintiff Anastasi was defensible because
among ot her things, the alleged forgery of the Warranty Deed
at issue in the Stickney Litigation m ght have been secured
with the conplicity of the Stickney Plaintiffs as well as
ot her parties in the Stickney Litigation. G ven these
undi sputed facts, the Court finds that Fidelity was entitled
to exercise its legal and contractual rights under the
Policy to defend Plaintiff Anastasi against the clains
al l eged against himin the Stickney Litigation and to pursue
that defense to a final determ nation.

3. MWhile it is undisputed that the Stickney
Plaintiffs' motion for summary judgment was rul ed adversely
to Plaintiff Anastasi and that a decision was made to file
both a motion for reconsideration of that ruling and an
appeal when the notion for reconsideration was deni ed, these
facts do not support a finding that Fidelity acted in bad
faith in its handling of Plaintiff Anastasi's claim

4. Plaintiff Anastasi has failed to adduce any
evidence to raise a genuine issue of material fact as to
whet her Fidelity controlled and/or directed Plaintiff
Anastasi's attorneys at Alston Hunt Floyd & Ing in their
defense of Plaintiff Anastasi in the Stickney Litigation
The undi sputed facts establish that Fidelity defended the
Stickney Litigation under a reservation of rights and that
in accordance with its obligations under Finley vs. Hone
I nsurance [ Conpany], 90 Hawai'i 25, 957 P.2d 1145 (1998),
gave Plaintiff Anastasi's attorneys full rein to conduct the
defense of their client as they deemed appropriate

14
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5. Plaintiff Anastasi has not adduced any evidence to
support the conclusion that Fidelity directed Plaintiff
Anastasi's attorneys to delay a resolution of the Stickney
Litigation for the purpose of allowing Fidelity to forestal
the payment of benefits to Plaintiff Anastasi under the
Policy. Any delay in the resolution of the Stickney
Litigation was the natural byproduct of the defense strategy
enmpl oyed by the Alston Hunt Floyd & Ing attorneys which, as
a matter of law, nust be inputed to him

6. Fidelity's decision to pay for the work perfornmed
by two appraisers, James Hallstrom and Stell macher &
Sadoyama, and its decision to order an appraisal fromHarlin
Young to determ ne the anount of the | oss under the Policy
were consistent with and in accordance with the reasonable
interpretation of Fidelity's rights under the Policy.

In light of the foregoing, and pursuant to Rule 56 of
the Hawaii Rules of Civil Procedure, the Court finds that
there is no genuine issue of material fact as to Plaintiff's
claim for Breach of Duty of Good Faith and Fair Dealing
(Count 11) against Fidelity and as such, Fidelity's Motion
for Summary Judgment as to Count |1 is hereby GRANTED

On May 24, 2010, the circuit court also entered its
HRCP Rul e 54(b) judgnent dism ssing Anastasi's bad faith claim
On June 8, 2010, Anastasi tinely filed a notice of appeal.

C. Award of Costs to Fidelity

On June 7, 2010, a day before Anastasi filed his
notice of appeal, Fidelity filed a notice of taxation of costs
and bill of costs. On June 21, 2010, Fidelity filed a Mdtion for
Taxation of Costs.

In an order issued on August 25, 2010, the circuit
court granted costs to Fidelity in the amount of $25,471.72,
stating:

1. The Court has jurisdiction to consider Fidelity's
Motion for Taxation of Costs as Fidelity's Notice of
Taxation of Costs/Bill of Costs, filed on June 7, 2010

meets the requirements of a motion and was timely
submitted to the Court for its consideration

2. Fidelity is the prevailing party; and

3. The costs requested are reasonabl e.

| V. Standards of Review
A. Discovery Rulings
"W review a trial court's ruling on a notion to conpel
di scovery under an abuse of discretion standard. An abuse of
di scretion occurs when the trial court has clearly exceeded the

15
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bounds of reason or disregarded rules or principles of |aw or
practice to the substantial detriment of a party litigant." Save
Sunset Beach Coal. v. Cty & Cnty. of Honolulu, 102 Hawai ‘i 465,
484, 78 P.3d 1, 20 (2003) (citations and internal quotation marks
omtted).

Simlarly, we review a protective order issued by a
trial court pursuant to HRCP Rule 26(c) under the abuse of
di scretion standard. Doe v. Doe, 120 Hawai ‘i 149, 165, 202 P.3d
610, 626 (App. 2009) (citing Kukui Nuts of Hawaii Inc. v. R
Baird & Co., Inc., 7 Haw. App. 598, 620-21, 789 P.2d 501, 515
(1990)).
B. Summary Judgnent

On appeal, the grant or denial of summary judgment is
revi ewed de novo. See State ex rel. Anzai v. City and
County of Honol ulu, 99 Hawai ‘i 508, [515], 57 P.3d 433
[440] (2002); Bitney v. Honolulu Police Dep't, 96 Hawai ‘i
243, 250, 30 P.3d 257, 264 (2001).

[ SJunmary judgment is appropriate if the pleadings,
depositions, answers to interrogatories, and adm ssions
on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact
and that the moving party is entitled to judgnment as a
matter of law. A fact is material if proof of that
fact would have the effect of establishing or refuting
one of the essential elements of a cause of action or
defense asserted by the parties. The evidence nust be
viewed in the light nost favorable to the non-nmoving
party. In other words, we nust view all of the
evidence and inferences drawn therefromin the |ight
most favorable to the party opposing the notion.

Kahale v. City and County of Honolulu, 104 Hawai ‘i 341, 344,
90 P.3d 233, 236 (2004) (citation omtted).

Nuuanu Valley Ass'n v. Cty & Chty. of Honolulu, 119 Hawai ‘i 90,
96, 194 P.3d 531, 537 (2008).

A summary judgment motion chall enges the very existence
or legal sufficiency of the claimor defense to which it is
addressed. In effect the nmoving party takes the position
that he is entitled to prevail because his opponent has no
valid claimfor relief or defense to the action, as the case
may be. He thus has the burden of denmonstrating that there
is no genuine issue as to any material fact relative to the
claimor defense and he is entitled to judgment as a matter
of | aw.

He may di scharge his burden by denonstrating that if
the case went to trial there would be no conpetent evidence
to support a judgment for his opponent. For if no evidence
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could be mustered to sustain the nonmoving party's position
a trial would be useless.”

First Hawaiian Bank v. Weks, 70 Haw. 392, 396-97, 772 P.2d 1187,
1190 (1989) (citations, internal quotation marks, brackets and
ellipses omtted). "Only when the noving party satisfies its
initial burden of production does the burden shift to the non-
nmoving party to respond to the notion for sunmary judgnent and
denonstrate specific facts, as opposed to general allegations,
that present a genuine issue worthy of trial." Jou v. Dai-Tokyo
Royal State Ins. Co., 116 Hawai ‘i 159, 164, 172 P.3d 471, 476
(2007) (citations and bl ock quote format omtted).
V. Discussion
A.  Appellate Jurisdiction

We first address Fidelity's contention that we | ack
appellate jurisdiction to review the circuit court's discovery
orders. Fidelity argues that the only issue "certified for
appeal " by the circuit court pursuant to HRCP Rul e 54(b)° was
judgnent on the bad faith claim and thus the interlocutory
di scovery orders are not properly before this court. W disagree
with Fidelity that the circuit court needed to "certify" its
di scovery orders pursuant to HRCP Rule 54(b) for this court to
have jurisdiction to review those orders. However, under the

° HRCP Rule 54(b) provides

(b) Judgment Upon Multiple Claims or Involving Multiple
Parties. When nmore than one claimfor relief is presented in
an action, whether as a claim counterclaim cross-claim or
third-party claim or when nultiple parties are involved

the court may direct the entry of a final judgment as to one
or more but fewer than all of the clains or parties only
upon an express determ nation that there is no just reason
for delay and upon an express direction for the entry of
judgment . In the absence of such determ nation and
direction, any order or other form of decision, however

desi gnat ed, which adjudicates fewer than all the clainms or
the rights and liabilities of fewer than all the parties
shall not term nate the action as to any of the clainms or
parties, and the order or other form of decision is subject
to revision at any time before the entry of judgnment
adjudicating all the claims and the rights and liabilities
of all the parties.

(Enphasi s added.)
17
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appropriate anal ysis di scussed bel ow, we concl ude that we have
appellate jurisdiction to review only the discovery orders
addressing the McG nnity docunents, and not the discovery orders
addressing i nformati on about "other clains" handled by Fidelity.

We nust determ ne in each appeal whether we have
appellate jurisdiction. Jenkins v. Cades Schutte Flem ng &
Wight, 76 Hawai ‘i 115, 119, 869 P.2d 1334, 1338 (1994); Kernan
v. Tanaka, 75 Haw. 1, 15, 856 P.2d 1207, 1215 (1993).

I n Wei nberg v. Mauch, 78 Hawai ‘i 40, 890 P.2d 277
(1995), the Hawai ‘i Suprenme Court recognized that "when an order
is properly certified pursuant to HRCP Rule 54(b), the
certification 'necessarily render[s] every prelimnary ruling
upon which it was predicated final and appeal able as well.'" 1d.
at 46, 890 P.2d at 283 (quoting S. Utsunomya Enters., Inc. v.
Moonmuku Country C ub, 75 Haw. 480, 495, 866 P.2d 951, 960
(1994)); see also Cook v. Surety Life Ins., Co., 79 Hawai ‘i 4083,
409, 903 P.2d 708, 714 (App. 1995) ("Irrespective of whether the
Order was a collateral order or an order certified pursuant to
HRCP Rul e 54(b), this court will only consider other orders which
were prelimnary rulings upon which the subject O der was
predi cated or were part of the series of orders which
collectively led to that Oder."); R ethbrock v. Lange, 128
Hawai ‘i 1, 17-18, 282 P.3d 543, 559-60 (2012) (recognizing the
rulings in Cook and Wi nberg, and hol ding that the appellate
court lacked jurisdiction to review an order that was not a
prelimnary ruling upon which the appeal ed order was
pr edi cat ed) . 1°

Rul e 54(b) of the Federal Rules of Civil Procedure
(FRCP) is materially simlar to HRCP Rule 54(b), thus federal

10 Relying on Swint v. Chambers County Commi ssion, 514 U.S. 35 (1995),
Anastasi al so argues that we should exercise "pendent appellate jurisdiction"
to review rulings that are "inextricably intertwined" with the bad faith
ruling that is before us in this appeal. In Swint, however, the United States
Supreme Court rejected the exercise of pendent appellate jurisdiction by the
El eventh Circuit Court in that case, id. at 51, and it is debatable to what
extent pendent appellate jurisdiction is recognized in the federal courts.
Such jurisdiction has not been recognized in Hawai ‘.
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authority in this area is also hel pful to guide our analysis.
Kawamata Farns, Inc. v. United Agri Prod., 86 Hawai ‘i 214, 255,
948 P.2d 1055, 1096 (1997). FRCP Rule 54(b) has been anal yzed as
fol | ows:

A proper Rule 54(b) judgment is a final judgment for
all purposes on the adjudicated clains. When an appeal is
taken froma final judgment, all interlocutory orders of the
[court] leading up to the judgment merge into the fina
judgment and become appeal able at that time. Accordingly,
when judgment is entered under Rule 54(b), a tinmely notice
of appeal brings up for review all interlocutory decisions
and orders inplicated by the judgnent.

10 Moore's Federal Practice 8 54.28[3][c] (3d ed. 2009) (enphasis
added) (citations omtted). In Meadaa v. K. A P. Enterprises,
L.L.C, 756 F.3d 875 (5th Cr. 2014), the Fifth CGrcuit Court of
Appeal s noted that "[o]n appeals from Rule 54(b) judgnents, this
court has reviewed discovery and other interlocutory orders that
underlie those judgnents.” [d. at 879 (enphasis added).

Contrary to Fidelity's argunent, we see no basis for a
trial court to explicitly certify a discovery ruling under HRCP
Rul e 54(b). The rule deals with "entry of a final judgnent as to
one or nore but fewer than all of the clains or parties . "
HRCP Rul e 54(b) (enphasis added). The rule does not reference
application to prelimnary or interlocutory orders, such as
di scovery rulings.

We thus consider whether the discovery orders
chal | enged by Anastasi were prelimnary rulings upon which the
j udgnment on the bad faith claimwas predicated or which were
inplicated by the judgnment. W conclude the circuit court's
rulings on the McG nnity docunents were a predicate to the bad
faith judgnment and/or inplicated by the judgnent. Anastasi
sought docunents related to Fidelity's handling of his claimin
order to discover what facts were known by Fidelity, and when, so
that he could denonstrate that Fidelity unreasonably del ayed
paynment under the title policy. The bad faith test adopted in
Hawai ‘i establishes that "an insurer may face liability under a
bad faith tort action if it fails to deal fairly and in good
faith with its insured by refusing, w thout proper cause, to
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conpensate its insured for a | oss covered by the policy." Best
Place, Inc. v. Penn Anerica Ins. Co., 82 Hawai ‘i 120, 132-33, 920
P.2d 334, 346-47 (1996) (citation and quotation marks omtted).
Mor eover, given the enhanced standard of good faith that applies
in this case because Fidelity defended Anastasi under a
reservation of rights, see Finley v. Hone |Insurance Conpany, 90
Hawai ‘i 25, 36-37, 975 P.2d 1145, 1156-57 (1998), Anastasi also
contends that Fidelity inproperly controlled Ching in the
Stickney Lawsuit and that Fidelity was nore concerned about its
financial interests than its obligations to Anastasi. Because
MG nnity was significantly involved in Anastasi's claim the
McG nnity docunments withheld by Fidelity could have had an i npact
on the bad faith ruling if the circuit court's discovery ruling
was erroneous. Therefore, we have appellate jurisdiction to
review the circuit court's orders precluding discovery of the
McG nnity docunents.

On the other hand, we do not have appellate
jurisdiction regarding the circuit court's discovery order that
limted the "other clains" information that Anastasi could obtain
fromFidelity. In Anastasi's briefing to the circuit court and
this court, and as acknow edged at oral argunent, he seeks the
"other clains" information in order to establish punitive
damages. That is, he seeks to show that Fidelity's conduct in
ot her cases supports a finding that Fidelity had ongoing policies
and practices harnful to its insureds, that it thus acted
deliberately in this case, and punitive damages shoul d be
awar ded. However, such potential facts about other clains
relevant to punitive damages would not be a predicate to, or be
inplicated in, whether summary judgnment was proper in the first
instance as to the alleged bad faith handling of Anastasi's claim
in this case.

Therefore, we have appellate jurisdiction only as to
the circuit court's discovery rulings related to the McG nnity
docunent s.
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B. Discovery Ruling Regarding McG nnity Docunents

The circuit court ruled that Fidelity need not produce
the ten withheld docunents involving McG nnity because they were
covered by the attorney-client privilege and/ or work-product
doctrine. As noted in a privilege log prepared by Fidelity, the
ten docunents were either authored or received by MG nnity. The
privilege log also identifies: the nunber of pages for each
docunent, the type of docunent (i.e. email, handwitten notes,
| etter, menorandum or report), the author and recipient(s), the
date (if any), the subject, and the type of privilege asserted by
Fidelity (i.e. attorney-client privilege, work-product doctrine,
or both). Based on the privilege log, Fidelity clains the
attorney-client privilege for docunents 6, 8, 15, 24, 25, 157,
158, and 159. Fidelity clainms the work-product doctrine for
docunents 17, 67, 157, 158, and 159 (thus claimng both the
privilege and the work-product doctrine for docunents 157, 158
and 159).

Anastasi's argunents regarding the withheld McG nnity
docunents are sonewhat diffuse and inprecise. However, as
Fidelity recognizes, it appears that Anastasi's argunents can be
summari zed as follows: (1) Anastasi's assertion of a bad faith
cl ai meviscerates any privilege that would otherwi se attach to
McG nnity's communi cations; (2) McGnnity acted as a cl ains
adjuster, not an attorney, and thus the attorney-client privilege
and wor k- product doctrine do not apply; and (3) because Fidelity
named McG nnity as a witness regarding her handling of Anastasi's
claim it opened up her clains file to discovery.

Fidelity responds that the assertion of a bad faith
cl ai mdoes not nullify the attorney-client privilege or any
i mmuni ty under the work-product doctrine, and that Anastasi
incorrectly characterizes McGnnity as nerely a cl ains adjuster
inthis case. Fidelity argues that McG nnity provi ded | egal

1 There is no contention in this case that Fidelity is asserting an

advi ce of counsel defense. That is, Fidelity does not assert that it acted in
good faith because it relied on the advice of |egal counsel

21


http:discovery.11

FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

advice regarding Fidelity's rights and obligations as to
Anastasi's claimunder the policy, and that it was necessary to
i nvol ve an attorney because of the conplex problens inherent in
title insurance di sputes, which involve insurance, property and
contract legal issues. Fidelity also argues that it did not

wai ve any privilege or immunity by namng McGnnity as a w tness
or allowng her to be deposed. Fidelity relies on McGnnity's
declaration, submtted in opposition to Anastasi's notion to
conpel, in which McGnnity states in pertinent part:

1. I am a Senior Vice-President and Major Clains
Counsel for [Fidelity], Defendant in the above-entitled
matter.

2. | have been an attorney for twenty-nine (29) years
and am licensed to practice law in the States of Illinois

and | ndi ana.

5. On or around January 6, 2006, M. Anastasi tendered
to Fidelity the defense of a conplaint filed in [the
Stickney Lawsuit].

6. Pursuant to my role as Major Claim Counsel,
investigated, analyzed and rendered |egal advice in
connection with the allegations made against the interests
of our insured (the "Claim') in the Stickney |lawsuit by
making an initial determ nation on whether the Claim was at
| east potentially covered by the Policy, as well as
determ ni ng what other actions to take in response to the
Claim The fact that an attorney was assigned to perform
these tasks was not an accident. Title insurance
indemni fies against |oss caused by a multitude of potentia
problems that affect the title or interest of an insured in
real property.

7. As Major Claims Counsel, | am tasked upon receiving
a claimfor coverage with reviewing the title insurance
policy issued by Fidelity, investigating the factual basis
of the claim evaluating the merits of the claimfrom not
only a factual, but a |legal standpoint and eval uating
whet her the claimfalls within the insurance provisions
and/ or exclusions of the Policy. It is only after this is
done that | provide a |egal recommendation to Fidelity as to
how to respond to the claim All of these functions were
performed by me with regard to the Claimtendered to
Fidelity by M. Anastasi

8. Upon receiving the conplaint filed in the Stickney
lawsuit, it was evident that Fidelity would likely have to
engage in litigation against other parties to protect both
M. Anastasi's and/or Fidelity's interest. The Conpl aint

filed in the Stickney lawsuit alleged, inter alia, clainms
for fraud and conspiracy against Al ajos Nagy and "others
currently unknown at this time." Pursuant to the ternms of

the Policy, Fidelity had the right to bring clains against
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these "other" parties to recover, to the extent possible

any amounts that m ght have to be paid under the Policy. In
addition, if the facts adduced in discovery or trial showed
that M. Anastasi was involved in the alleged fraud and

conspiracy described in the Complaint, | anticipated at the

time the Claimwas tendered that a coverage dispute
resulting in litigation m ght ensue between Fidelity and
M . Anastasi.

9.

After conducting an initial legal and factua

investigation of the Claim | determ ned that Fidelity
shoul d provide a defense to M. Anastasi under a reservation
of rights. After that determ nation was nade, | sent a
letter to M. Anastasi dated January 23, 2006. That letter
a true and correct copy of which is attached hereto as

Exhi bi t

"B," sets forth Fidelity's initial coverage position

and gave notice to M. Anastasi that Fidelity was providing
a defense to himunder a reservation of rights. M letter
also informed M. Anastasi that Fidelity retained Jade Lynne

Chi ng of
represent

the law firm of Alston Hunt Floyd & Ing to
himin the Stickney lawsuit. M. Anastasi never

communi cated to me, nor am | aware of any communication by
himto Fidelity, that he objected either to Fidelity's
retention of the Alston Hunt firmor Fidelity's decision to

contest the claims alleged in the Stickney |awsuit.

In presenting their argunents on appeal, the parties

make no neani ngful distinction between the attorney-client

privilege and the work-product doctrine, and instead argue both

in a conbined fashion. However, the attorney-client privilege

and the work-product doctrine are distinct fromeach other and

requi re separate consideration. See Save Sunset Beach, 102
at 484, 78 P.3d at 20. W first consider Fidelity's
assertion of the attorney-client privilege and then its claim

Hawai ‘i

under the work-product doctrine.
1. Attorney-Client Privilege

Anast asi

a.

Assertion of a bad faith claimdoes not nullify
the attorney-client privilege

Rel yi ng on cases fromjurisdictions outside of Hawai ‘i,
argues that the attorney-client privilege should not

apply in the context of a bad faith |awsuit. For exanpl e,

Anast asi

contends this court should adopt the rule that was

adopted in Cedell v. Farnmers Insurance Conpany of WAshi ngton,

P.3d 239 (Wash. 2013),

t hat

in first party insurance claims by insured's claimng bad
faith in the handling and processing of clainms, other than

23

295

in which the Washi ngt on Suprene Court held



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

[under insured motorist] claims, there is a presunption of
no attorney-client privilege. However, the insurer may
assert an attorney-client privilege upon a showing in canera
that the attorney was providing counsel to the insurer and
not engaged in a quasi-fiduciary function

Id. at 246; see also Stewart Title Guar. Co. v. Credit Suisse,
Caynman | sl and Branch, No. 1:11-CV-227-BLW 2013 W. 1385264, at
*4-6 (D. ldaho Apr. 3, 2013) (nen) (adopting the Cedel

standard). In Cedell, the Washi ngton Suprene Court created an
exception to Washington's attorney-client privilege. The
statutory provision setting out the privilege in Washington is
fairly limted. See Revised Code of Washington (RCW § 5.60.060

(Supp. 2013). In Hawai ‘i, however, the attorney-client privilege
has been codified in nuch nore detail, and we nust consider and
apply the privilege as it has been legislatively adopted in

Hawai ‘i. The rule adopted in Cedell is inconsistent with the

privilege as codified in Hawai ‘i .

In Hawai ‘i, the attorney-client privilege is set forth
in Rule 503 of the Hawai ‘i Rul es of Evidence (HRE).!* HRE Rule
503(b) provides in pertinent part:

(b) General rule of privilege. A client has a
privilege to refuse to disclose and to prevent any ot her
person from di sclosing confidential communications made for
the purpose of facilitating the rendition of professiona
|l egal services to the client (1) between the client or the
client's representative and the |l awyer or the |awer's
representative, or (2) between the |lawyer and the |awyer's
representative, or (3) by the client or the client's
representative or the |awyer or a representative of the
lawyer to a |lawyer or a representative of a |awyer
representing another party in a pending action and
concerning a matter of common interest, or (4) between
representatives of the client or between the client and a
representative of the client, or (5) among | awyers and their
representatives representing the same client.

(Enmphasi s added.) HRE Rule 503(a)(1l) defines a "client"” as "a
person, public officer, or corporation, association, or other
organi zation or entity, either public or private, who is rendered

12 The HRE as a whole were enacted in 1980 pursuant to Hawaii Revised
Statutes (HRS) Chapter 626. The HRE resulted froma "joint and coordi nated
endeavor of both the judiciary and |legislative branches[,]" in that the
Judiciary submtted the proposed HRE to the Legislature for enactment. See S.
Stand. Comm Rep. No. 22-80, in 1980 Senate Journal, at 1029-31.
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prof essional |egal services by a |lawer, or who consults a | awer
with a view to obtaining professional |egal services." In turn
HRE Rul e 503(a)(3) defines a "lawer" as "a person authorized, or
reasonably believed by the client to be authorized, to practice
law in any state or nation.” Nothing within the general terns of
HRE Rul e 503 suggest that the attorney-client privilege is

i nappl i cable when a bad faith claimis asserted.

It is also significant to note that HRE Rul e 503(d)
contains a |list of seven exceptions for which "[t]here is no
privilege under this rule[,]"* and there is no exception therein
precl udi ng application of the attorney-client privilege because a
bad faith claimhas been asserted.

The attorney-client privilege has | ong been recogni zed
in Hawai ‘i, first under common | aw and then pursuant to HRE Rul e
503. See D Cenzo v. |lzawa, 68 Haw. 528, 535, 723 P.2d 171, 175

3 HRE Rule 503(d) provides:

(d) Exceptions. There is no privilege under this rule:

(1) Furtherance of crime or fraud. If the services of the
| awyer were sought, obtained, or used to enable or aid
anyone to commit or plan to commt what the client knew
or reasonably should have known to be a crime or fraud;

(2) Prevention of crime or fraud. As to a communication
reflecting the client's intent to commt a crimnal or
fraudul ent act that the | awyer reasonably believes is
likely to result in death or substantial bodily harm
or in substantial injury to the financial interests or
property of another;

(3) Claimants through same deceased client. As to a
communi cation relevant to an i ssue between parties who
claimthrough the same deceased client, regardl ess of
whet her the clainms are by testate or intestate
succession or by inter vivos transaction

(4) Breach of duty by |lawyer or client. As to a
communi cation relevant to an issue of breach of duty by
the lawyer to the client or by the client to the
| awyer ;

(5) Document attested by lawyer. As to a communication
rel evant to an issue concerning an attested docunment to
which the lawyer is an attesting witness;

(6) Joint clients. As to a communication relevant to a
matter of conmmon interest between two or more clients
if the conmunicati on was made by any of themto a
| awyer retained or consulted in common, when offered in
an action between any of the clients; or

(7) Lawyer's professional responsibility. As to a
communi cation the disclosure of which is required or
aut hori zed by the Hawaii rules of professional conduct
for attorneys.
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(1986) (noting that HRE Rul e 503 "codified the conmon-| aw
attorney-client privilege long recognized by the courts of
Hawaii"); Sapp v. Wng, 62 Haw. 34, 38-40, 609 P.2d 137, 140-41
(1980) (discussing the conmmon-|aw doctrine of attorney-client
privilege); Wery v. Pac. Trust Co., 33 Haw. 701, 704 (Haw. Terr.
1936) (discussing the conmmon-|law standard for attorney-client
privilege). "The attorney-client privilege is the ol dest of the
privileges for confidential comunications known to the common
law. " Upjohn Co. v. United States, 449 U.S. 383, 389 (1981).
"The underlying principle of [the attorney-client] privilege is

to encourage full and frank conmmunication between attorneys and
their clients and thereby pronote broader public interests in the

observance of |aw and adm nistration of justice." Save Sunset
Beach, 102 Hawai ‘i at 484, 78 P.3d at 20 (citations, interna
guotation mark and brackets omtted). "The privilege is bottoned

on assunptions that |awers can act effectively only if they are
fully advised of the facts by the parties they represent and

di sclosure will be pronoted if the client knows that what he
tells his lawer cannot be extorted fromthe lawer[.]" D Cenzo,
68 Haw. at 535, 723 P.2d at 175 (citations, internal quotation
mar ks, and ellipses omtted).

Bad faith clainms, |ike other types of clains alleging
corporate or conmpany m sconduct, can present a chall engi ng
context in which to determ ne whether the attorney-client
privilege applies. Nonetheless, an insurer such as Fidelity can
no doubt come within the definition of a "client"” under HRE Rul e
503(a) (1), and the purpose underlying the attorney-client
privilege applies when a confidential conmunication is nmade
bet ween persons covered by HRE Rule 503 for the purpose of
facilitating the rendition of |egal services to an insurer.
There is nothing in HRE Rule 503 to suggest that the privilege
does not apply nerely because a bad faith claimhas been
asserted. W thus do not accept Anastasi's contention that his
bad faith claimagainst Fidelity nullifies any attorney-client
privilege that woul d ot herw se apply.
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b. MGnnity's dual roles in addressing Anastasi's
claimfor title insurance

The parties shape their argunents about the privilege
based on how they characterize McGnnity's role in this case,

Wi th Anastasi asserting that McG nnity acted as a cl ains adjuster
and with Fidelity focusing on her role as Major O ains Counsel.
Part of the difficulty in this case is that McG nnity appears to
have, in effect, acted in both capacities. She appears to have
pl ayed a central role in the overall handling of Anastasi's
claim while also conducting | egal analysis and providing her
recommendati ons on the matter.

Fidelity has inplicitly recognized MG nnity's dual
roles in that, although it has asserted the attorney-client
privilege and work-product doctrine related to MG nnity, it has
al so: nanmed McGA@ nnity as a witness wth respect to "liability and
damages, including, but not limted to, matters related to her
handling of M. Anastasi's claimand comuni cations with
M. Anastasi's attorney, Jade Ching, concerning Ms. Ching's
strategy in defending the claimagainst M. Anastasi and her
reasons for believing that the claimagainst her client was
def ensi bl e"; produced various docunents relevant to McG nnity's
activities on the claim and allowed MG nnity to be deposed,
subject to a stipulation with Anastasi that McGnnity's
deposition and the production of docunents in relation to her
deposition did not waive the attorney-client privilege or any
wor k- product imunity to the extent they existed.

In this context, we nust determ ne whether the circuit
court abused its discretion in precluding discovery of docunents
6, 8, 15, 24, 25, 157, 158, and 159, which were w thheld by
Fidelity based on its assertion of the attorney-client privilege.
We are m ndful that the party claimng the privilege has the
burden of establishing that the privilege exists and that it
applies as asserted. D Cenzo, 68 Haw. at 536, 723 P.2d at 176;
Sapp, 62 Haw. at 38, 609 P.2d at 140. Additionally, because the
privilege "works to suppress otherw se rel evant evi dence and
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forestall a search for truth, the limtations which restrict the
scope of its operation nust be assiduously heeded. Put another
way, the privilege nmust be strictly limted to the purpose for
which it exists." D Cenzo, 68 Haw. at 535, 723 P.2d at 175
(citations, internal quotation marks and ellipsis omtted).

Based on our review of the record and the eight
docunents that Fidelity clains are subject to the attorney-client
privilege, there does not appear to be any question that the
docunents were treated as confidential. It also appears that
confidential comrunications between McG nnity and Frieden, an
attorney retained by Fidelity to investigate and revi ew coverage
of Anastasi's claim are privileged.* Indeed, Anastas
expressly states in his Reply Brief that he does not question the
privilege between Fidelity and Frieden. It therefore appears
t hat nmenoranduns from Frieden to McG@ nnity, which are a part of
docunents 157 and 158, are privileged. Additionally,
confidential comrunications between McG nnity and a
representative of Frieden would al so be privileged, see HRE
503(a)(4) and (b), and therefore docunents 24 and 25 appear to be
privil eged.

The remai ni ng communi cations in docunents 6, 8, 15,

157, 158, and 159 are between McG nnity and ot her enpl oyees,
executives and/or attorneys within Fidelity. Gven Fidelity's
claimthat MG nnity was acting as Fidelity's lawer?® in

aut horing or receiving these docunents, whether these

communi cations are privileged and were between persons covered by
the privilege depends on whether the conmunications involved the
rendi tion of professional |egal services. As an overall matter,

t he communi cations nust be "nmade for the purpose of facilitating

4 Frieden is a partner in the law firm of Rutan & Tucker, LLP, and is
not an enpl oyee of Fidelity.

1 Documents 157 and 158 each consist of three separate docunments.

1 HRE Rule 503(a)(3) defines a "lawyer" as "a person authorized, or
reasonably believed by the client to be authorized, to practice law in any
state or nation."
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the rendition of professional |egal services . . . ." HRE Rule
503(b). Moreover, the definitions of a "client,"' a
"representative of the client,"' or other |awers representing
the sane "client"” ultimtely hinge on whether the rendering or
obt ai ning of | egal services was involved.

Gven MG nnity's dual roles in this case, it is not
evident fromthe information provided by Fidelity (such as
McG nnity's declaration) or the docunents thensel ves that each of
docunents 6, 8, 15, 157, 158, and 159 were nmde for the purpose
of facilitating the rendition of professional |egal services.
Hawai ‘i appel |l ate courts have not previously addressed a cl ai m of
privilege in a context simlar to this case. W therefore
consi der how courts in other jurisdictions have addressed a claim
of privilege where an in-house attorney has acted both as | egal
counsel and in other capacities. Having reviewed nunerous cases
that touch on the issue, we believe the appropriate analysis is
to consi der whether a communication is "primarily or
predom nantly of a |legal character.”™ Rossi v. Blue Cross & Bl ue
Shield of Geater N. Y., 540 N. E. 2d 703, 706 (N. Y. 1989). See
al so Al exander C. Bl ack, Annotation, Wat Corporate
Communi cations Are Entitled to Attorney-Client Privilege - Mdern
Cases, 27 A L.R 5th 76, 841 (1995) (discussing cases in which
courts determ ned that special scrutiny was required when
cor porate conmuni cations involving in-house counsel are clained
to be privileged). The discussion in Rossi is consistent with
Hawai ‘i case law directing that the privilege be strictly limted
to its purpose. See D Cenzo, 68 Haw. at 535, 723 P.2d at 175.1%°

7 HRE Rule 503(a)(1) defines a "client" as "a person, public officer
or corporation, association, or other organization or entity, either public or
private, who is rendered professional |egal services by a |lawyer, or who
consults a lawyer with a view to obtaining professional |egal services."

18 HRE Rul e 503(a)(2) defines a "representative of the client" as "one
havi ng authority to obtain professional |egal services, or to act on advice
rendered pursuant thereto, on behalf of the client."

9 We | ooked closely at the approach in California addressing counse
serving in dual roles, but do not find that approach particularly conpatible

(continued...)
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In Rossi, the Court of Appeals of New York addressed
whet her an internal nmenorandum froma corporate staff attorney to
a corporate officer was protected from di scl osure by the
attorney-client privilege. The court initially noted the
chal | enges of determ ning whether the privilege applies when a
conpany's in-house attorney is involved, stating:

[Unlike the situation where a client individually engages a
lawyer in a particular matter, staff attorneys may serve as
company officers, with m xed business-|legal responsibility;
whet her or not officers, their day-to-day involvenment in
their enmployers' affairs may blur the |line between | egal and
nonl egal communi cations; and their advice may origi nate not
in response to the client's consultation about a particular
probl em but with them as part of an ongoing, permanent
relationship with the organization. In that the privilege
obstructs the truth-finding process and its scope is limted
to that which is necessary to achieve its purpose, the need
to apply it cautiously and narrowly is heightened in the
case of corporate staff counsel, lest the mere participation
of an attorney be used to seal off disclosure.

540 N.E.2d at 705 (internal citations omtted). The court

further explained that "[o]bviously, not every comunication from
staff counsel to the corporate client is privileged. It is
equal |y apparent that no ready test exists for distinguishing

bet ween protected | egal communi cati ons and unprotected busi ness
or personal conmunications; the inquiry is necessarily

9 (...continued)
with Hawai ‘i law. In California, a trial court must first determ ne the
"dom nant purpose of the relationship" between the company and its attorney,
i.e. whether it is an attorney-client relationship or sonme other type of
rel ationship. Costco Wolesale Corp. v. Super. Ct., 219 P.3d 736, 746 (2009).
That initial determ nation then establishes whether communications are
general ly discoverable or not, although exceptions m ght apply. 1d. This
approach appears to have been formulated, in part, to address California
statutory |l aw under which "a court may not order disclosure of a conmunication
claimed to be privileged to allow a ruling on the claimof privilege[.]" Id.
at 745. Apparently, California courts can only review conmuni cations cl ai med
to be privileged if review is requested or agreed to by the party claimng the

privilege. There is no such restriction in Hawai‘i and in canera review is
utilized by our courts, as demonstrated in this case. W also believe
California's approach would not be helpful in Hawai‘i to ensure that the

attorney-client privilege is strictly limted to its purpose. Even when the
dom nant purpose of a relationship is attorney-client, there can be instances
when communi cations are not for the purpose of facilitating |egal services,
especially in the context of a company that utilizes in-house counsel and that
i ndi vidual serves in nmultiple capacities. Thus, we believe that when a tria
court deems it necessary and appropriate, it is better to review the subject
communi cations thenselves via in canmera review, rather than relying on
generally categorizing commnications based on the dom nant nature of the

rel ationship.
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fact-specific.” 1d. (citation omtted). Quite simlar to the
privilege adopted in Hawai ‘i, the Rossi court recogni zed under
New York |aw that for the privilege to apply to comuni cati ons
froman attorney to a client, whether or not in response to a
particul ar request, the comrunication "nust be made for the
purpose of facilitating the rendition of |egal advice or
services, in the course of a professional relationship.” [1d. at
706 (citation omtted).

The Rossi court considered the context and tim ng of
t he nmenorandum at issue in that case, including that there was
immnent litigation | oomng, and also noted that a | ack of |egal
research in the docunent was not determ native "where the
comruni cation concerns |legal rights and obligations and where it
evi dences ot her professional skills such as [a] |awer's judgnment
and recomended | egal strategies.” 1d. (citation omtted). The
court concl uded that,

[s]o long as the communication is primarily or predom nantly
of a legal character, the privilege is not |lost merely by
reason of the fact that it also refers to certain nonlega
matters. I ndeed, the nature of a lawyer's role is such that
| egal advice may often include reference to other relevant
consi derations. Here, it is plain fromthe content and
context of the communication that it was for the purpose of
facilitating the lawyer's rendition of legal advice to his
client. While we are m ndful of the concern that mere
participation of staff counsel not be used to seal off

di scovery of corporate communi cati ons, here nothing suggests
that this is a situation where a document was passed on to a
defendant's attorney in order to avoid its disclosure. It
appears that [the corporate staff attorney] was exercising a
lawyer's traditional function in counseling his client
regardi ng conduct that had already brought it to the brink
of litigation.

Id. (enphasis added) (internal citations, quotation marks and
brackets omtted); see also Se. Pa. Trans. Auth. v. Caremar kPCS
Health, L.P., 254 F.R D. 253, 258 (E.D. Pa. 2008) (applying
Pennsyl vania | aw to in-house counsel conmunications and
expressing that "[t]he primary purpose of the comunication at

i ssue must be to gain or provide | egal assistance for the
privilege to apply due to the fact that in-house counsel may play
a dual role of legal advisor and business advisor" (citation and
internal quotation marks omtted)).
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In a simlar vein, the court in United States Postal
Serv. v. Phel ps Dodge Refining Corporation, 852 F. Supp. 156 (E.D.
N. Y. 1994), recognized that "the nere fact that a communi cation
is made directly to an attorney, or an attorney is copied on a
menor andum does not nean that the communication is necessarily
privileged." 1d. at 160. Rather,

[t]he information-holder's nmotive for the conmunication, to
the extent that it can be discerned fromthe docunment, thus
is an inmportant consideration. If the information-hol der
will communicate with the attorney even if the privilege
does not exist, or if a nonlegal objective is sufficient to
stimulate communi cation with the attorney, then there is no
reason for the privilege to attach.

Id. (citation and internal quotation marks omtted).

Beyond the general framework of addressing the
privilege where in-house counsel is involved, as set forth above,
it is also inportant in this case to consider how courts have
addressed the privilege in the insurance context. W thus
recogni ze that when a communi cati on between an i nsurance conpany
and its attorney deals with the issue of coverage under a policy,
i ncl udi ng when the comruni cation references the investigation
undertaken to facilitate the rendering of |egal advice on
coverage, such communication is typically privileged. See Aetna
Cas. & Sur. Co. v. Super. &., 200 Cal. Rptr. 471, 476 (Cal. C
App. 1984) (holding that retention of an attorney to investigate
an i nsurance claimand nake a coverage determ nation under a
policy "is a classic exanple of a client seeking | egal advice
froman attorney");? Hartford Fin. Servs. Gp., Inc. v. Lake
Cnty. Park & Recreation Bd., 717 N E.2d 1232, 1235-36 (Ind. C
App. 1999) (relying on Aetna and hol di ng that correspondence
between an insurer and its | egal counsel, and internal
comuni cations regardi ng the advice of counsel, were covered by
the attorney-client privilege in a bad faith |awsuit where the

20 Although we do not adopt California's approach regarding the
"dom nant purpose of the relationship" involving a conpany and in-house
counsel, cases from California nonetheless provide guidance as to the type of
conduct that is generally related to |l egal advice or |egal services in the
i nsurance context.
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attorney investigated the insurance claim rendered | egal advice,
and made a coverage determ nation).

"However, the attorney-client privilege only protects
di scl osure of conmmuni cati ons between the attorney and the client;
it does not protect disclosure of underlying facts which may be
referenced within a qualifying communication.” State FarmFire &
Cas. Co. v. Super. &., 62 Cal. Rptr. 2d 834, 844 (Cal. C. App.
1997) (emphasis omtted). Thus, if facts referenced in
privileged communi cati ons can be obtai ned t hrough sources other
than privileged communi cations, the privilege does not shield
those facts from being disclosed. See Aerojet-General Corp. v.
Trans. Indem Ins., 22 Cal. Rptr. 2d 862, 866 (Cal. C. App.
1993). Generally, "a claiminvestigation involves gathering
information fromnon-client sources. Gathering such information
is not part of any privileged communi cation, so that process is
not privileged. The lawer's |egal analysis based on the
i nformati on gathered may be privileged or opinion work product,
but the factual investigation is not." WIliamT. Barker &
Ronal d D. Kent, New Appleman Insurance Bad Faith Litigation
816.04[3][c] (2d ed. 2014). This is consistent wth Hawai ‘i case
| aw hol ding that a statement given by an insured to a
representative of her insurer soon after an autonobile accident
was not subject to the attorney-client privilege. D Cenzo, 68
Haw. at 536-39, 723 P.2d at 176-78. In Di Cenzo, the Hawai ‘i
Suprenme Court expressed concerns about making statenments taken by
an i nsurance investigator or adjustor imrune from di scovery
because the "internal docunments of insurance conpani es obtained
in the normal course of business relating to clains of their
i nsureds woul d then be shielded fromdiscovery,” which is beyond
the intended reach of the attorney-client privilege. 1d. at 537-
38, 723 P.2d at 177 (citation and internal quotation marks
omtted).

Wth the above gui deposts in place, we turn back to the
particulars of this case. MGnNnity's declaration provides a
general description of her role as Major O ains Counsel and sone
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of the actions she took in this capacity regarding Anastasi's
claimand tender of the Stickney Lawsuit. Her declaration
establishes that at |east part of her duties included
i nvestigating and assessi ng whet her Anastasi's claimwas covered
by the title insurance policy. Additionally, her declaration
i ndicates her viewthat "it was evident that Fidelity would
likely have to engage in litigation against other parties to
protect both M. Anastasi and/or Fidelity's interest.” MGDNNity
attested that Fidelity had the right under the policy to bring
cl ai ns agai nst other parties to recover anounts that m ght have
to be paid under the policy. Mreover, McGnnity antici pated
that coverage litigation m ght ensue between Fidelity and
Anastasi if facts showed that Anastasi was involved in the fraud
alleged in the Stickney Lawsuit. The circuit court thus properly
relied on MG nnity's declaration inits initial determnation
that the attorney-client privilege may apply to the w thheld
docunents. As to the docunents ultimately submtted for in
canmera review, however, McGnnity's declaration provides nostly
general background information because it does not address why
t hese docunents are primarily or predomnantly of a | ega
character and/or the purpose or context regarding those
particul ar communications. Cf. Se. Pa. Trans. Auth., 254 F.R D
at 259 (noting that the in-house counsel whose conmuni cations
were at issue attested via affidavit that she and her paral egal
wor ked on the matter in a strictly |egal capacity).

From our review of docunents 6, 8, 15, 157, 158 and
159, we do not believe that Fidelity has carried its burden of
establishing that the privilege applies as asserted, because it
appears that at |east sonme of the docunents, or portions of the
docunents, were not made to facilitate the rendition of |egal
services. For exanple, nost of docunents 6 and 8 seemto relate
to standard clainms activities such as forwarding Anastasi's claim
within Fidelity (although arguably a part of the docunments m ght
inplicitly touch on a coverage issue). Docunment 15 involves
emai | s that appear to contain a m xture of general clains
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informati on and al so reference to coverage issues. Docunents 157
and 158 actually consist of three separate docunents each,

i ncl udi ng the nmenoranduns by Frieden that appear to be

privil eged, but also docunents authored by McGnnity that contain
a mxture of clains information and sone analysis. The privilege
| og states that docunents 157 and 158 were submtted to a clains
commttee, but it is unclear if the purpose of McGnnity's
docunents were primarily or predom nantly of a |egal character

or rather standard clains handling. Docunent 159, which is quite
extensi ve and consi sts of one-hundred and seventy-two pages,
contains a variety of factual background and investigation

W thout an apparent tie-in to a |l egal analysis, recommendati on,

or conclusion. W also note that docunents 157, 158, and 159
were comruni cations that went to John Hershberger (Hershberger),
Seni or Vice-President and Major Cainms Counsel of Fidelity

Nati onal Financial, Inc., and/or Gary Urquhart (Urquhart),
Executive Vice-President and General Counsel of Fidelity National
Financial, Inc.? Like MG nnity, Hershberger and Urquhart hold
titles as both executives and as counsel for their respective
Fidelity entity. Fidelity provides no explanation of Hershberger
and Urquhart's roles in addressing Anastasi's claimor in

recei ving the subject comuni cations to help explain why these
communi cations are allegedly of a | egal character and not part of
Fidelity's ordinary business of handling clains.

Wt hout further addressing each docunent, because such
reviewis properly the province of the trial court, we concl ude
that the circuit court abused its discretion in allowng Fidelity
to withhold all of the docunents clainmed to be privileged, as it
appears to us that at |east sone of the docunents, or at |east
portions of sonme, relate to the general handling of Anastasi's
insurance claim W conclude that Fidelity has not carried its
burden of establishing that docunents 6, 8, 15, 157, 158, and 159

2l Fidelity National Financial, Inc. is not identical to the Fidelity

entity named as a party in this case. The parties do not explain the
difference between these two entities.
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as a whole are "confidential comunications nmade for the purpose
of facilitating the rendition of professional |egal services."
HRE Rul e 503(b). Even though sonme of the docunents are nmarked as
subject to the attorney-client privilege and/ or the work-product
doctrine, that alone is not dispositive. See D Cenzo, 68 Haw. at
536, 723 P.2d at 176 ("A proper application of the codified
privilege, however, requires prelimmnary judicial inquiry into
the existence and validity of the privilege, and the burden of
establishing this rests wwth the claimant." (citations, internal
guot ati on marks and brackets omtted)).

We therefore remand this issue to the circuit court for
further proceedings consistent wth the above discussion. The
circuit court may determne in its discretion whether to allow
further briefing and/or subm ssions in |ight of our discussion
above. Mreover, if the circuit court determnes that a
communi cation contains both privileged and non-privil eged
matters, it may all ow redaction of the privileged matters and
order production of the rest. See TP Othodontics, Inc. v.
Kesling, 15 N. E.3d 985, 997-98 (Ind. 2014).

c. Naming McGnnity as a witness did not waive the
attorney-client privilege

W reject Anastasi's argunment in which he essentially
asserts that by namng McGA@nnity as a witness, no privilege
attaches to her communi cations. Based on our discussion of
MG nnity's dual role in this case, her conmunications and files
are clearly discoverable to the extent they are not privileged
(or subject to the work-product doctrine discussed bel ow).
However, as to communi cations involving McGnnity that Fidelity
can establish were made for the purpose of facilitating the
rendition of legal services to Fidelity, i.e. comunications
primarily or predom nantly of a |egal character, those
comruni cati ons woul d be privil eged.

As previously noted, Fidelity does not attenpt to
defend against the bad faith claimby arguing that it relied on
the advice of its counsel. Therefore, we need not consider
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whet her the privilege was wai ved based on the "advice of counsel”
def ense.

2. Work-Product Doctrine

Anast asi asserts the circuit court erred in concludi ng
t hat the work-product doctrine applies to docunents 17, 67, 157,
158, and 159. The work-product doctrine is distinct fromthe
attorney-client privilege. Save Sunset Beach, 102 Hawai ‘i at
484, 78 P.3d at 20. "The prinmary purpose of the work product
rule is to prevent exploitation of a party's efforts in preparing
for litigation[,]" Holngren v. State Farm Mut. Auto. Ins. Co.,
976 F.2d 573, 576 (9th Cr. 1992) (citation and internal
guotation marks omtted),? and to "protect witten statenents,
private nmenoranda and personal recollections prepared or forned
by an adverse party's counsel in the course of his legal duties.”
Met zl er Contracting Co. v. Stephens, 642 F. Supp. 2d 1192, 1205
(D. Haw. 2009) (citation and internal quotation marks omtted).

I n Hawai ‘i , the work-product doctrine is set forth in
HRCP Rul e 26. Save Sunset Beach, 102 Hawai ‘i at 484, 78 P.3d at
20. HRCP Rule 26 provides in pertinent part that

(b) Discovery Scope and Limts. Unless otherw se
limted by order of the court in accordance with these
rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding
any matter, not privileged, which is relevant to the subject
matter involved in the pending action

(4) Trial Preparation: Materials. A party may obtain
di scovery of docunents and tangible things otherwise
di scoverabl e under subdivision (b)(1) of this rule and
prepared in anticipation of litigation or for trial by or
for another party or by or for that other party's
representative (including the other party's attorney,
consul tant, surety, indemitor, insurer, or agent) only upon
a showi ng that the party seeking discovery has substantia
need of the materials in the preparation of the party's case
and that the party is unable without undue hardship to

22 The portions of HRCP Rule 26 related to the work-product doctrine
are substantially simlar to FRCP Rule 26. "[Where we have patterned a rule
within the HRCP after an equivalent rule within the FRCP, interpretations of
the rule by the federal courts are deemed to be highly persuasive in the
reasoning of this court."” Kawamata Farns, 86 Hawai ‘i at 255, 948 P.2d at 1096
(citation and internal quotations marks omtted).
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obtain the substantial equivalent of the materials by other
means. In ordering discovery of such materials when the
requi red showi ng has been made, the court shall protect
agai nst disclosure of the mental inpressions, conclusions,
opi nions, or legal theories of an attorney or other
representative of a party concerning the litigation

HRCP Rul e 26(b) (enphasis added).

Much |i ke the attorney-client privilege discussed
above, the issues in this case relating to the work-product
doctrine are of first inpression in Hawai ‘i and involve the
guestion of how t he work-product doctrine should be applied when
an in-house attorney serves in dual capacities and a docunent
involving the attorney may have nultiple purposes. |n seeking
production of the McG nnity docunents, Anastasi argued that: the
wor k- product doctrine did not apply to any of the McG nnity
docunents because she acted as a cl ains adjuster conducting a
purely factual investigation in Fidelity's ordinary course of
business; it would be unfair to bar discovery sinply because an
attorney conducted the investigation; HRCP Rule 26(b)(4) requires
t hat work product be produced in anticipation of litigation,
measured by whether the docunent can fairly be said to have been
prepared or obtained because of the litigation; the possibility
of litigation in this case was too renote; and he has
denonstrated a substantial need for the information because the
wi t hhel d docunents are vital to establishing his bad faith claim
Anast asi al so advocated that, if the circuit court found any
portions of the docunments to be privileged or work product, the
court should order those portions redacted.

In response to Anastasi's notion to conpel, Fidelity
asserted that the work-product doctrine applies because, as
stated in her declaration, MG nnity imedi ately antici pated that
there was at least a possibility of a dispute between Anast asi
and Fidelity, and thus her investigation was conducted with an
eye toward potential litigation. Fidelity also asserted that
Anastasi did not denonstrate a need for the work product because
the information contained in the docunents was avail able in other
docunents turned over by Fidelity as discovery.
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W initially note that Fidelity asserts both the
attorney-client privilege and work-product doctrine in regard to
docunents 157, 158, and 159. An initial consideration in
appl yi ng the work-product doctrine under HRCP Rule 26(b)(4) is
whet her di scovery is sought of "docunments and tangi bl e things
ot herwi se di scoverabl e under subdivision (b)(1) of this
rule . . . ." (Enphasis added.) In turn, HRCP Rule 26(b) (1)
permts discovery regarding any matter "not privileged." As
di scussed above, the question of whether the attorney-client
privilege applies to docunents 157, 158, and 159 is remanded to
the circuit court in light of the standards we have adopted. To
the extent the circuit court on remand concl udes that the
attorney-client privilege applies to these docunents, the
mat eri al s woul d not be subject to the work-product doctrine
because they woul d not be "ot herw se discoverable."

Assum ng t he subject docunents are "otherw se
di scoverable,” the crux of the work-product dispute between the
parties is whether the materials were "prepared in anticipation
of litigation." HRCP Rule 26(b)(4); see Ass'n of Apartnent
Owmners of Wi koloa Beach Villas ex rel. Bd. of Directors v.

Sunst one Wi koloa, LLC, 130 Hawai ‘i 152, 161, 307 P.3d 132, 141
(2013) (noting that the work-product doctrine applied because an
opinion letter was a prerequisite for litigation and thus
"prepared in anticipation of litigation"); Save Sunset Beach, 102
Hawai ‘i at 484, 78 P.3d at 20 (holding that the work-product
doctrine was inapplicable where there was no indication a

menor andum was prepared in anticipation of litigation). W note
that "[t] he burden of establishing work product protection |ies
with the proponent, and it nust be specifically raised and
denonstrated rather than asserted in a bl anket fashion."

Hol liday v. Extex, 447 F. Supp. 2d 1131, 1138 (D. Haw. 2006)
(citation and internal quotation marks omtted).

The difficulty of this issue is determ ning at what
poi nt work produced by an insurer's in-house counsel acting in a
dual role becones "work prepared in anticipation of litigation."
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Before the trial court, Fidelity asserted that any docunent
prepared by McG nnity was prepared in anticipation of litigation
"if it was created after the insured tendered [his] claimfor
coverage; if it begins to appear that the insurer m ght deny
coverage or reserve its rights; the insurer denies coverage; if
coverage litigation appears inmmnent; or if coverage litigation
comrenced[,]" citing Liberty Miutual Fire |Insurance Conpany V.
Kauf man, 885 So.2d 905, 910 (Fla. Dist. C. App. 2004). However,
review of Liberty Miutual indicates that the Florida District
Court of Appeal nerely stated that a docunent nmay be deened to be
in anticipation of litigation in such circunstances, not that it
must. 1d.

Instead, "[i]t is well established that docunents
prepared in the ordinary course of business are not protected by
t he wor k- product doctrine because they woul d have been created
regardless of the litigation." Heath v. F/V ZO.OTA, 221 F.R D
545, 549-50 (WD. Wash. 2004); Thonmas Organ Co. v. Jadranska
Sl obodna Pl ovidba, 54 F.R D. 367, 371 (N.D. Ill. 1972) ("[We
concl ude that any document which was prepared in the ordinary
course of business and not in anticipation of trial or litigation
is routinely discoverable w thout any showi ng of need under Rule
26(b) (1) and is not protected by Rule 26(b)(3) notw thstandi ng
that it contains nental inpressions, conclusions, opinions and
|l egal theories."). "It is presuned that a docunent or thing
prepared before a final decision was reached on an insured's
claim and which constitutes part of the factual inquiry into or
eval uation of that claim was prepared in the ordinary and
routi ne course of the insurer's business of claimdetermnation
and is not work product.” Harper v. Auto-Omers Ins. Co., 138
F.R D. 655, 663 (S.D. Ind. 1991). "[Materials prepared as part
of clainms investigation are generally not considered work product

due to the industry's need to investigate clains. . . . Docunents
created during those processes are part of the ordinary course of
busi ness of insurance conpanies.”" Me v. Sys. Transp., Inc., 270

F.R D. 613, 624-25 (D. Mont. 2010) (block quote format and
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citation omtted); see Thomas Organ, 54 F.R D. at 374 ("If every
time a party prepared a docunent in the ordinary course of

busi ness to guide claimhandling, this docunent was deened to be
prepared in anticipation of litigation, it is difficult to see
what woul d be discoverable.").

In circunstances where a document serves a dual purpose
that is, where it was not prepared exclusively for
litigation, then the "because of" test is used. Dua
purpose docunents are deemed prepared because of litigation
if "in light of the nature of the document and the factua
situation in the particular case, the document can be fairly
said to have been prepared or obtained because of the
prospect of litigation." In applying the "because of"s
standard, courts nust consider the totality of the
circumstances and determ ne whether the "'document was
created because of anticipated litigation, and would not
have been created in substantially simlar form but for the
prospect of litigation.""

United States v. Richey, 632 F.3d 559, 567-68 (9th Gr. 2011)
(citations omtted).

Gven MG nnity's dual roles in this case, and from our
in camera review of the docunents, it is not evident that

Fidelity has carried its burden of establishing that the work-
product doctrine applies to preclude discovery of docunents 17,
67, 157, 158, and 159. 1In her declaration, McGnnity asserts
that she "anticipated at the tinme the Caimwas tendered that a
coverage dispute resulting in litigation m ght ensue between
Fidelity and M Anastasi." However, this does not establish that
docunents 17, 67, 157, 158, or 159 were produced or created by
McG nnity "because of anticipated litigation, and woul d not have
been created in substantially simlar formbut for the prospect
of litigation." Richey, 632 F.3d at 568 (citation and quotation
marks omtted). For instance, Fidelity asserts inits privilege
| og that document 67, McGnnity's handwitten notes regarding the
anal ysis of Anastasi's claim is work product but there is
not hi ng specific in MG nnity's declaration expl aining howthis
docunent was produced "because of anticipated litigation." Thus,
there is no indication the handwitten notes are tied to any
particular litigation and not McG nnity's general clains

i nvestigation, which woul d have been conducted in substantially
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simlar formeven without the prospect of litigation. See Heath,
221 F.R D. at 549 ("' More than the nere possibility of litigation
must be evident' for materials to be considered i mune from
di scovery under the work-product doctrine."); Harper, 138 F.R D
at 659-60 ("There are many fornulations of this |level of threat,
but the cases generally concur that a party nust show nore than a
"renpte prospect,' an 'inchoate possibility,' or "a likely
chance' of litigation." (citations omtted)); Thomas O gan, 54
F.RD. at 373-74 (rejecting the notion that after a cl ai m has
been filed, litigation is always a contingency and "specul ati ve
contenpl ation of possible litigation" constitutes anticipation of
litigation).

Simlarly, it is not clear that docunents 157, 158 or
159 were nade "because of anticipated litigation." On their
face, it appears that these docunents were part of the process
for anal yzing and reporting on Anastasi's claim as well as for
obt ai ni ng approval to pay benefits under the policy. Thus, based
on the record before us, it does not appear that these docunents
were prepared "because of anticipated litigation."

We decline to further address each docunent. There is
nothing in the record to suggest that the circuit court
consi dered whether the w thheld docunents were produced "because
of" anticipated litigation and woul d not have been created in a
substantially simlar formbut for the prospect of litigation.
Based on our review of the existing record, we concl ude that
Fidelity has not carried its burden of establishing that the
wor k- product doctrine applies to docunents 17, 67, 157, 158 and
159. W therefore remand this issue to the circuit court for
further proceedi ngs consistent wth our discussion above. To the
extent the circuit court concludes the docunents were produced in
anticipation of litigation, and Anastasi has nmade the requisite
showi ngs of "substantial need" and "undue hardship," the court
may determ ne whether redaction is appropriate to "protect
agai nst the disclosure of the nental inpressions, concl usions,
opi nions, or legal theories of an attorney or other
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representative of a party concerning the litigation." HRCP Rule
26(b) (4).
C. Summary Judgnent

Al t hough this case will be remanded to the circuit
court to further address discovery of the McG nnity docunents, we
must still consider Anastasi's points of error regarding the
summary judgnent granted in favor of Fidelity on the existing
record. We believe that sone of Anastasi's contentions regarding
the summary judgnment ruling have nerit and that the circuit
court's errors nust be addressed at this tinme so that the bad
faith claimcan be properly resol ved goi ng forward.

Anastasi contends the circuit court erred in granting
summary judgnent because the court incorrectly determ ned:
(1) that Fidelity's actions were reasonable as a matter of |aw,
and (2) that Anastasi did not raise a genuine issue of materi al
fact as to whether Fidelity controlled Ching's actions in the
Stickney Lawsuit and that Ching's actions nust be inputed to
Anastasi as a matter of law. We agree with the first contention
and hold that the grant of summary judgnent for Fidelity nmust be
vacated on that ground. As to the second contention, the circuit
court was correct that no genuine issue of material fact was
rai sed on the question of Fidelity controlling the Stickney
[itigation, but inputing the actions of Ching to Anastasi is not
rel evant in anal yzing the enhanced standard of good faith that
applies in this case. Rather, the crucial factor in this case is
that, on the existing record, Anastasi does not point to any
evidence that Fidelity induced Ching to breach any ethical duties
to Anastasi in litigating the Stickney Lawsuit.

1. Bad Faith Standards

In Best Place, the Hawai ‘i Suprene Court adopted a
reasonabl eness standard for bad faith clains. 82 Hawai‘i at 132-

33, 920 P.2d at 346-47. The court held that

there is a legal duty, inplied in a first- and third-party
insurance contract, that the insurer must act in good faith
in dealing with its insured, and a breach of that duty of
good faith gives rise to an independent tort cause of
action. The breach of the express covenant to pay cl ains,
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however, is not the sine qua non for an action for breach of
the implied covenant of good faith and fair dealing. The
implied covenant is breached, whether the carrier pays the
claimor not, when its conduct damages the very protection
or security which the insured sought to gain by buying
insurance.

Id. at 132, 920 P.2d at 346 (citations and quotation marks
omtted). The court further ruled that in first-party bad faith
cases,

[w]le believe that the appropriate test to determ ne bad
faith is the general standard set forth in Gruenberg [v.
Aetna I nsurance Conpany, 510 P.2d 1032 (Cal. 1973)] and its
progeny. Under the Gruenberg test, the insured need not show
a consci ous awareness of wrongdoing or unjustifiable

conduct, nor an evil motive or intent to harmthe insured

An unreasonable delay in paynment of benefits will warrant
recovery for conpensatory damages under the Gruenberg test.
However, conduct based on an interpretation of the insurance
contract that is reasonable does not constitute bad faith.

Id. at 133, 920 P.2d at 347 (citation omtted) (enphasis added).
The court noted that under G uenberg, an insurer may face
liability for bad faith if it "fails to deal fairly and in good
faith with its insured by refusing, w thout proper cause, to
conpensate its insured for a | oss covered by the policy.” 1d. at
132, 920 P.2d at 346 (quoting G uenberg, 510 P.2d at 1037)
(quotation nmarks omtted).

Subsequent to Best Place, the Hawai ‘i Suprenme Court
adopted standards that apply to bad faith clains arising from

ci rcunstances, like the instant case, where an insurance conpany
defended a claimagainst its insured under a reservation of
rights. See Finley v. Hone Ins. Co., 90 Hawai ‘i 25, 975 P.2d
1145 (1998); Delnonte v. State FarmFire & Cas. Co., 90 Hawai ‘i
39, 975 P.2d 1159 (1999).

When there is a reservation of rights and an insurer

retains an attorney to defend a claimagainst its insured, the
sole client of the retained attorney is the insured. Finley, 90
Hawai ‘i at 32-33, 975 P.2d at 1152-53. Recogni zing the potenti al
conflicts that could arise in such a circunstance, specific
requi renents have been adopted to ensure that the retained
attorney remai ns i ndependent of the insurer. Specifically, the
Hawai ‘i Suprenme Court expl ained that "where an insurer is
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required to provide a defense for its insured, it wuld be a
breach of the duty of good faith to induce retained counsel to
provi de a defense which did not neet the professional standard
set forth by the [Hawai ‘i Rul es of Professional Conduct (HRPC)]."
Id. at 36, 975 P.2d at 1156 (enphasis added). In such
circunstance, the insurer may be liable "if its actions caused
the attorney's breach of [his or her] duties." 1d. (enphasis
added); see also Delnonte, 90 Hawai ‘i at 54, 975 P.2d at 1174
(explaining that if the retained attorney breached his ethical
duties to his clients, the insureds, and such breach was
"causal ly induced" by the insurer's action, then the insurer may
be liable for bad faith (enphasis added)).

In determ ning whether the retained attorney has net
his or her ethical obligations in this circunstance, the Hawai ‘i
Suprene Court held that

[a]n attorney who follows the ... requirements of the
HRPC must: (1) consult with the client as to the "means
by which the objectives [of the representation] are to
be pursued"; (2) not allow the insurer to interfere
with the attorney's "independence of professiona
judgment or with the client-lawyer relationship"; and
(3) not allow the insurer "to direct or regulate the

| awyer's professional judgment in rendering | ega
services." Only if these requirements are met will the
representation of an insured, paid for by an insurer
with a conflicting interest in the outcome of the
litigation, comport with the mandates of the HRPC.

Del nronte, 90 Hawai ‘i at 55, 975 P.2d at 1175 (quoting Finley, 90
Hawai ‘i at 33, 975 P.2d at 1153).

In turn, the Hawai ‘i Suprene Court al so adopted an
enhanced standard of good faith applicable to the insurance
conpany in a reservation of rights situation.

An insurance company must fulfill an enhanced
obligation to its insured as part of its duty of good
faith. Failure to satisfy this enhanced obligation may

result in liability of the conmpany.

Thi s enhanced obligation is fulfilled by meeting
specific criteria. First, the company must thoroughly
investigate the cause of the insured's accident and the
nature and severity of the plaintiff's injuries.

Second, it must retain conpetent defense counsel for
the insured. Both retained defense counsel and the

i nsurer must understand that only the insured is the
client.... Finally, an insurance conmpany nust refrain
from engaging in any action which would denmonstrate a
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greater concern for the insurer's nmonetary interest
than for the insured's financial risk

Del nonte, 90 Hawai ‘i at 55, 975 P.2d at 1175 (quoting Finley, 90
Hawai ‘i at 36-37, 975 P.2d at 1156-57) (brackets omtted).

2. Reasonabl eness of Fidelity's Actions

In its summary judgnent order, the circuit court held
that, in accordance wth Best Pl ace,

Fidelity acted reasonably in its interpretation of the terns and
provisions of the title insurance policy (the "Policy") issued to
Plaintiff Anastasi when it chose to defend the clains asserted
against himin the Stickney Litigation; particularly since
Fidelity had been told by attorney Jade Ching that she believed
the claimagainst Plaintiff Anastasi was defensible because, anong
other things, the alleged forgery of the Warranty Deed at issue in
the Stickney Litigation m ght have been secured with the
conplicity of the Stickney Plaintiffs as well as other parties in
the Stickney Litigation. Given these undisputed facts, the Court
finds that Fidelity was entitled to exercise its |egal and
contractual rights under the Policy to defend Plaintiff Anastas
against the claims alleged against himin the Stickney Litigation
and to pursue that defense to a final determ nation.

Anastasi argues that this ruling was erroneous because
he adduced evidence showing that within nonths after Fidelity
recei ved Anastasi's tender of his claim Fidelity was aware of
evi dence showi ng that the Warranty Deed purporting to transfer
the Property to Nagy had been forged; and that about four nonths
after receiving the claim MGnNnity had expressed in an email to
an FBI agent her belief that there were forgeries invol ved.
Fidelity does not contest the evidence showing that it had
information that appeared to indicate there was a forgery of the
Warranty Deed to Nagy. G ven these circunstances, Anastas
points to Fidelity's own argunent in a CGeorgia |lawsuit where it
asserted that a forged deed was void ab initio, and argues that
Fidelity nonetheless chose in this case to continue litigating in
the face of an apparent forgery, relying on the litigation
provisions in the policy rather than paying Anastasi.

As argued by Fidelity, and recogni zed by the circuit
court inits sumary judgnent order, the title policy in this
case does contain broad provisions allowing Fidelity to defend
agai nst clains adverse to the insured title or interest. The
policy also allows for diligent pursuit of other actions to
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establish the title or interest or the lien of the insured
nortgage. Moreover, the policy expressly provides that "the
Conmpany may pursue any litigation to final determ nation by a
court of conpetent jurisdiction and expressly reserves the right,
inits sole discretion, to appeal from any adverse judgnent or
order." Fidelity thus asserts that the circuit court correctly
granted sunmary judgnent because, consistent with Best Pl ace,
Fidelity's actions were based on a reasonable interpretation of
the policy, which does not constitute bad faith. See 82 Hawai ‘i
at 133, 920 P.2d at 347 ("[C]onduct based on an interpretation of
the insurance contract that is reasonabl e does not constitute bad
faith.").

We do not agree that, for summary judgnent purposes,
Fidelity's litigation provisions and the evidence in the record
establish that Fidelity acted reasonably in this case.

Consi dering the evidence in the |light nost favorable to Anastasi
as the non-noving party, it appears that about four nonths after
receiving Anastasi's claim Fidelity believed that the Warranty
Deed to Nagy had been forged. The circuit court correctly notes
t hat Chi ng nonet hel ess believed she coul d successfully defend
Anastasi in the Stickney Lawsuit, in part because there was a
guestion whether the Stickney plaintiffs, and perhaps others,

m ght have been involved in the forgery schene. However, neither
the parties nor the circuit court address how proving fraud by
the Stickney plaintiffs would affect coverage under the Fidelity
policy, as a matter of |law, when there still would have
apparently been a forgery of the Warranty Deed that purported to
transfer the insured title to Nagy. Fidelity does not assert it
woul d have no obligations to Anastasi in that circunstance.
Because the | egal and coverage consequences of a finding of fraud
by the Stickney plaintiffs are unclear, we cannot say as a matter
of law that where Fidelity apparently believed there was a
forgery of the Warranty Deed, its actions thereafter were
reasonabl e and that summary judgnment was appropri ate.
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We recogni ze that the Stickney Lawsuit and the
under |l yi ng transacti on posed a sonewhat thorny and conplicated
circunstance to be resolved. |Indeed, an additional |ayer that
Fidelity rightly needed to address was whet her Anastasi hinself
may have been conplicit in the forgery or sone type of attenpt to
fraudulently obtain title insurance proceeds. Notw thstanding
the legitimate questions facing Fidelity in this case, it cannot
overly rely on the provisions in the policy allowng it to
litigate. Rather, the question under Best Place is whether,
given the information Fidelity had, the timng when it had the
information, and when it reasonably resol ved the issues presented
by Anastasi's claim was there an unreasonable delay in paying
Anastasi. See 82 Hawai ‘i at 133, 920 P.2d at 347 (hol ding that
an unreasonabl e delay in paying benefits will warrant recovery
for a bad faith claim.

Moreover, Fidelity must neet the enhanced standard of
good faith that applies in this circunstance. Anastasi does not
appear to contest that Fidelity thoroughly investigated his
claim and as discussed bel ow, we conclude that Anastasi failed
to raise any genuine issue of material fact to contest that
Fidelity retained conpetent counsel for himwho net her ethica
obligations. However, Anastasi argued and adduced sufficient
evi dence to contest whether Fidelity engaged in action that would
"denonstrate a greater concern for the insurer's nonetary
interest than for the insured' s financial risk." Delnonte, 90
Hawai ‘i at 55, 975 P.2d at 1175 (quoting Finley, 90 Hawai ‘i at
36-37, 975 P.2d at 1156-57) (block quote format omtted). That
i's, Anastasi not only questions the reasonabl eness of Fidelity's
actions after it believed there was a forgery, but al so contends
that Fidelity's actions were notivated nore by a desire to obtain
recoupnent of funds it mght have to pay to Anastasi, rather than
a concern for providing the protection owed to Anastasi under the
title policy. Gven the evidence in the existing record, there
is at least a genuine issue of material fact on this issue.
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Anastasi's bad faith claim asserting that Fidelity
acted unreasonably in not paying his claimfor over two and hal f
years, is fact intensive. Applying the requisite sunmary
j udgnment standards and thus considering the evidence in the |ight
nost favorable to Anastasi as the non-novant, we conclude there
are genuine issues of material fact as to whether Fidelity
unreasonably del ayed in paying Anastasi, and therefore summary
j udgnent was not appropri ate.

3. No evidence that Fidelity induced Ching to breach

any duties owed to Anastasi

Wth regard to whether Fidelity unduly controlled Ching
inlitigating the Stickney Lawsuit, the circuit court ruled as
fol |l ows:

4. Pl aintiff Anastasi has failed to adduce any
evidence to raise a genuine issue of material fact as to
whet her Fidelity controlled and/or directed Plaintiff
Anastasi's attorneys at Alston Hunt Floyd & Ing in their
defense of Plaintiff Anastasi in the Stickney Litigation
The undi sputed facts establish that Fidelity defended the
Stickney Litigation under a reservation of rights and that
in accordance with its obligations under [Finley] gave
Plaintiff Anastasi's attorneys full rein to conduct the
defense of their client as they deemed appropriate

5. Pl ainti ff Anastasi has not adduced any evidence to
support the conclusion that Fidelity directed Plaintiff
Anastasi's attorneys to delay a resolution of the Stickney
Litigation for the purpose of allowing Fidelity to forestal
t he payment of benefits to Plaintiff Anastasi under the
Policy. Any delay in the resolution of the Stickney
Litigation was the natural byproduct of the defense strategy
enpl oyed by the Alston Hunt Floyd & Ing attorneys which, as
a matter of law, nust be inputed to him

In support of its summary judgnent notion, Fidelity
submtted a declaration by McGnnity in which she stated that,
after Ching nade an appearance in the Stickney Lawsuit, Ching and
Anastasi directed the defense of that lawsuit. Fidelity al so
submtted the deposition of Ching in which she testified that
Fidelity did not direct her in howto defend Anastasi and that
she determ ned the | egal strategy used to defend Anastasi in the
Stickney Lawsuit. Under the Finley standards, an insurer is
subject to bad faith liability when it causally induces retained
counsel to breach his or her ethical duties to the insured. The
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Finl ey anal ysis does not include inputing retained counsel's
actions to the insured.

Anastasi relies on four pieces of counter evidence to
argue that Fidelity inproperly controlled Ching's actions in the
Stickney Lawsuit. However, none of the evidence that Anastasi
points to raises any question that Ching breached her ethical
obligations to Anastasi, i.e., that she failed to consult with
Anastasi as to the means by which the objectives of the
representation were to be pursued, allowed Fidelity to interfere
wi th her independent professional judgnment or her relationship
wth Anastasi, or allowed Fidelity to direct her professional
judgnent in rendering |legal services. Finley, 90 Hawai ‘i at 33,
975 P.2d at 1153; Del nmonte, 90 Hawai ‘i at 55, 975 P.2d at 1175.

First, Anastasi points to Fidelity's clains handbook
whi ch allegedly states that when Fidelity defends agai nst an
attack on title, Fidelity is in control of the litigation and
w Il select counsel of its choosing. As noted in Finley, even
when an insurance contract contains provisions about controlling
[itigation,

[w] hatever the rights and duties of the insurer and the

i nsured under the insurance contract, that contract does not
define the ethical responsibilities of the |lawyer to his
client.

When retained counsel, experienced in the handling of
insurance defense matters, is allowed full rein to exercise
professional judgnment, the interests of the insured will be
adequat el y saf eguarded.

90 Hawai ‘i at 34, 975 P.2d at 1154 (citations and quotati on marks
omtted). Thus, even if Fidelity's clainms handbook contains

| anguage asserting a right to control litigation, the question
under Finley is whether Ching was nonethel ess allowed "full rein”
to exercise her professional judgnment. |If an insurer causally

i nduces retained counsel to breach his or her ethical obligations
to the insured, the insurer is subject to bad faith liability.
Here, Anastasi points to no evidence suggesting that Ching was
constrained in any way in exercising her professional judgnent or
that she breached any ethical duties to him
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Second, Anastasi points to an introductory letter that
Ching wote to Anastasi after being retained to defend him
Anast asi hi ghlights passages in which Ching states that she would
be providing Fidelity with correspondence, pleadings, discovery
responses, deposition transcripts and periodic status reports,
and that "[i]t is anticipated that Fidelity wll provide
recommendations and instructions to the law firmregarding the
steps and procedures to be taken in defending or settling the
Caim" O course, retained counsel in such circunstances nust
be careful to ensure that his or her only client is the insured,
Finley, 90 Hawai ‘i at 32-33, 975 P.2d at 1152-53, and Ching's
letter also stated that Anastasi was her client, not Fidelity,
and that she would not provide Fidelity with confidenti al
attorney-client informati on without Anastasi's consent.

Moreover, |like the clains handbook, Ching's letter does not show
that Ching was in any way constrained in exercising her judgnent
in the Stickney Lawsuit. Rather, we agree with the circuit court
that there appears to be no genuine issue of material fact that
Ching was allowed "full rein" to defend Anastasi as Ching deened
appropri ate.

The third and fourth pieces of evidence that Anastasi
points to are a nenorandum from Ching to McG nnity, and rel ated
emai | s between them all of which discuss a possible appeal in
the Stickney Lawsuit. 1In Ching's nenorandumto McG nnity, Ching
concl udes that an appeal would likely be successful because there
were issues of fact that should have precluded summary judgnent
in the Stickney Lawsuit. Ching further explained, however, that
"it would be a pyrrhic victory" because they |ikely would not
succeed on remand given that the signature on the Warranty Deed
did not match known signatures of Stickney and they would
therefore not be able to establish the validity of the Warranty
Deed. In the email exchange, Ching forwards her neno to
McG nnity, states that the deadline to appeal is two days away,
and suggests that an appeal be filed to protect Anastasi's appeal
rights, noting that the appeal can be dism ssed at any tine.
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McG nnity responds, stating "Yes. File the notice.”™ W can
di scern no basis for why the nenorandum or emails indicate that
Chi ng was breaching her duties to defend Anastasi or being
precluded by Fidelity from exercising her independent
prof essional judgnent. To the contrary, these docunents show
that Ching wanted to preserve her client's appeal rights, that
she suggested the sane to Fidelity, which then agreed. In his
deposition, Anastasi testified that his main concern in claimng
bad faith against Fidelity is that it took too long to pay him
but in this regard, he testified that he did not fault the
conduct of Ching.

G ven the above, Anastasi failed to show any genui ne
i ssue of material fact that Ching breached her ethical duties to
himor that Fidelity induced any such breaches. The circuit
court's ruling in this regard is thus affirnmed. However, the
circuit court's ruling that Ching' s actions should be "inputed"
to Anastasi is neither correct nor relevant to the proper
anal ysis under Finley and Del nonte, and is therefore vacated.

D. Costs

Overall, we vacate the grant of summary judgnment on the
bad faith claimand Fidelity should not have been deened the
prevailing party. W need not address the issues raised by
Anastasi regarding the award of costs because, in any event,
costs shoul d not have been awarded to Fidelity.
VI. Concl usion

For the reasons set forth above, we vacate the judgnent
entered in favor of Fidelity on the bad faith claimand remand
this case to the circuit court for further proceedi ngs consi stent
with this opinion.
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