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NO. CAAP-14- 0000875

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

IN RE MARN FAM LY LI TI GATI ON

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CIVIL NOS. 98-5371-12: 98-4706- 10)

ORDER GRANTI NG THE JUNE 16, 2014 MOTION TO
DI SM SS APPEAL FOR LACK CF APPELLATE JURI SDI CTI ON
(By: Nakamura, Chief Judge, Fujise and Reifurth, JJ.)

Upon review of (1) Receiver Pendente Lite/Appellee
Ronal d K. Kot oshirodo's (Receiver Kotoshirodo) June 16, 2014
notion to dism ss appellate court case nunber CAAP-14-0000875 for
| ack of appellate jurisdiction, (2) the |lack of any nmenorandum by
Def endant - Appel | ant Al exander Y. Marn (Appel | ant Al exander Marn)
in response to Receiver Kotoshirodo's June 16, 2014 notion to
dismss, and (3) the record, it appears that we | ack appellate
jurisdiction over Appellant Al exander Marn's appeal fromthe

Honor abl e Rhonda A. Nishinmura's May 7, 2014 post-judgnent " O der
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Granting Receiver's Mdtion to Authorize Marketing of 608 N Judd
Street Property and to Approve Retention of Real Estate Broker
and Proposed Listing Agreenent, Filed on March 11, 2014" (the
May 7, 2014 post-judgnent order), because the May 7, 2014 post-
judgnent order is not an appeal able final post-judgnent order
pursuant to Hawaii Revised Statutes 8 641-1(a) (1993 & Supp.
2013), Rule 58 of the Hawai ‘i Rules of Cvil Procedure (HRCP)

and the holding in Ditto v. MCurdy, 103 Hawai ‘i 153, 157, 80

P.3d 974, 978 (2003).

Several years ago, the circuit court entered an
Cct ober 25, 2010 HRCP Rule 54(b)-certified judgnent that inposed
awar ds of noney damages, various fees and costs agai nst, anpng
other parties, Appellant Al exander Marn and Def endant - Appel |l ee
Eric Y. Marn (Appellee Eric Marn). Appellant Al exander Marn and
Appel l ee Eric Marn are the sole partners of Punehana Associ ates,
which, in turn, owns assets that include the 608 N. Judd Street
Property. The court-appointed receiver for the judgnment
creditor, MCully Associ ates, Receiver-Appellee Thomas E. Hayes
(Recei ver Hayes), initiated the instant post-judgnent proceedi ng
for the purpose of satisfying the October 25, 2010 HRCP
Rul e 54(b)-certified judgnment agai nst Appellant Al exander Marn's
and Appellee Eric Marn's interests in Punmehana Associ ates by
having filed a June 20, 2011 post-judgnment notion for entry of
charging orders that would authorize Receiver Hayes to use
Appel | ant Al exander Marn's and Appellee Eric Marn's interests in
Punehana Associates to satisfy the October 25, 2010 HRCP
Rul e 54(b)-certified judgment. On August 18, 2011, the circuit
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court granted Receiver Hayes's June 20, 2011 post-judgnment
notion, and entered two correspondi ng August 18, 2011 post -
j udgnent chargi ng orders agai nst Appel |l ant Al exander Marn's and
Appel l ee Eric Marn's interests in Punehana Associates. On
February 13, 2012, the circuit court appointed Receiver
Kot oshi rodo as the receiver for Punehana Associ ates, but the
post - j udgnent proceedi ng has not yet concluded. The subject
order of Appellant Al exander Marn's appeal in appellate court
case nunber CAAP-14-0000875, i.e., the May 7, 2014 post-judgnent
order (which authorizes the marketing of Punehana Associ ates' 608
N. Judd Street Property and approves retention of a real estate
broker and a proposed |isting agreenent) does not concl ude or
finally determ ne Receiver Hayes's post-judgnent proceeding for
executing the Cctober 25, 2010 HRCP Rul e 54(b)-certified judgnment
agai nst Appel | ant Al exander Marn's and Appellee Eric Marn's
interests in Punehana Associ at es.

A "post-judgnent order is an appeal able final order
under HRS § 641-1(a) if the order end[ed] the proceedi ngs,

| eaving nothing further to be acconplished.” D tto v. MCurdy,

103 Hawai i 153, 157, 80 P.3d 974, 978 (2003) (citation omtted).
"Correlatively, a[] post-judgnent] order is not final [and

appeal able] if the rights of a party involved remain undeterm ned
or if the matter is retained for further action.”™ 1d. at 157, 80
P.3d at 978 (citation and internal quotation marks omtted). For
exanpl e, the Supreme Court of Hawai‘i held that an order denying
a post-judgnent notion to quash a garni shee summons is not an

appeal abl e post-judgnent order because such an order does not end
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and finally determ ne that particul ar post-judgnent garni shnment
pr oceedi ng:

In this case, the circuit court's denial of
Gar ni shees' nmotion to quash the garnishee summmons is not a
final order, but simply an interlocutory step in the
garni shment process. It did not term nate the garni shment
proceedi ngs. Nor did it finally adjudicate the rights of
any party. To the contrary, the order perpetuated the
proceedi ngs. It determ ned that the summons was properly
i ssued which enabled the proceedings to continue.

Consequently, the order left pending several issues
regarding the ultimate fate of the preserved funds. Furt her
proceedi ngs are needed to determ ne whet her Garni shees have
a right to setoff; whether there are conflicting clainms to
the funds; and whether the funds nmay be applied to satisfy
the underlying judgment. These determ nations were to be
made at the garni shee proof hearing which was schedul ed, but
never heard.

This appeal is premature and we dismi ss for |ack of

jurisdiction.

Fam |ian Northwest, Inc. v. Central Pacific Boiler & Piping,

Ltd., 68 Haw. 368, 370, 714 P.2d 936, 938 (1986) (footnote
omtted).

In the instant case, the May 7, 2014 post-judgnment
order does not finally determ ne and end the post-judgnment
proceedi ng for executing the Cctober 25, 2010 HRCP Rul e 54(Db)-
certified judgnent agai nst Appell ant Al exander Marn's and
Appel lee Eric Marn's interests in Punehana Associ ates. |nstead,
the May 7, 2014 post-judgnent notion is sinply an interlocutory
post-judgnent order in a series of post-judgnment orders directed
at resolving Receiver Hayes's post-judgnment proceedi ng for
executing the Cctober 25, 2010 HRCP Rule 54(b)-certified judgnment
agai nst Appel | ant Al exander Marn's and Appellee Eric Marn's
interests in Punehana Associates. The May 7, 2014 post-judgnent
order will not becone eligible for appellate review until an
aggrieved party asserts a tinely appeal from a subsequent post-

j udgnment order that finally determ nes and ends this post-
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j udgnent proceedi ng for executing the October 25, 2010 HRCP
Rul e 54(b)-certified judgnment agai nst Appell ant Al exander Marn's
and Appellee Eric Marn's interests in Punehana Associ ates.

Absent a post-judgnent order that finally determ nes
and ends the post-judgnent proceeding for executing the
Cct ober 25, 2010 HRCP Rul e 54(b)-certified judgnent agai nst
Appel | ant Al exander Marn's and Appellee Eric Marn's interests in
Punehana Associ ates, |eaving nothing further to be acconplished
in that particul ar post-judgnment proceedi ng, Appellant Al exander
Marn's appeal is premature, and we | ack appellate jurisdiction
over appellate court case nunber CAAP-14-0000875. Therefore,

| T I S HEREBY ORDERED t hat Recei ver Kot oshirodo's
June 16, 2014 notion to dism ss appellate court case nunber CAAP-
14- 0000875 for |l ack of appellate jurisdiction is granted, and
appel l ate court case nunber CAAP-14-0000875 is dism ssed for |ack
of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, August 26, 2014.

Chi ef Judge

Associ at e Judge

Associ at e Judge





