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CAAP- 13- 0005273
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

WLLIAM A CORNELIO, Il1, Petitioner-Appellant,
V.
STATE OF HAWAI ‘I, Def endant - Appel | ee

APPEAL FROM THE CI RCUI T COURT OF THE SECOND Cl RCUI T
(S.P.P. NO 13-1-0007(2); CR NO 94-0590(2))

MEMORANDUM OPI NI ON
(By: Nakanmura, C.J., and Leonard and Reifurth, JJ.)

Petitioner-Appellant WlliamA. Cornelio, I1]
(Cornelio), appeals fromthe "Findings of Fact, Concl usions of
Law, and Judgnment Denying [Hawai ‘i Rul es of Penal Procedure
(HRPP)] Rule 40 Petition for Post-Conviction Relief" (Oder
Denying Petition), which was filed on Novenber 4, 2013, by the
Circuit Court of the Second CGircuit (Circuit Court).?

On July 25, 2013, Cornelio filed a "Petition for Post-
Conviction Relief" (2013 Petition) pursuant to HRPP Rule 40
(2006), which underlies this appeal. The sole ground for relief
Cornelio alleged in the 2013 Petition was that his sentence was
illegal in violation of Hawaii Revised Statutes (HRS) 8§ 706-609
(1993). HRS § 706-609 provides, in relevant part: "Wen a
conviction or sentence is set aside on direct or collateral

The Honorable Peter T. Cahill presided over the proceedi ngs
at issue in this appeal.
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attack, the court shall not inpose a new sentence for the sane
offense . . . which is nore severe than the prior sentence.” 1In
his 2013 Petition, Cornelio clainmed that his sentence was
illegal, in violation of HRS 8 706-609, because the Third Amended
Judgnent entered on June 7, 2000, and the Fourth Anmended Judgnent
entered on Septenber 13, 2011, were nore severe than the Second
Amended Judgnent entered on February 3, 2000. The Circuit Court
denied Cornelio's 2013 Petition w thout a hearing.

On appeal, Cornelio contends that the Grcuit Court
erred in denying his 2013 Petition wthout a hearing because
Cornelio clainms his sentence was inposed in violation of HRS
8§ 706-609. As expl ai ned bel ow, we conclude that Cornelio's
appeal is without nmerit and that the Grcuit Court properly
denied Cornelio's 2013 Petition w thout a hearing.

BACKGROUND
l.

In his underlying crimnal case, Cornelio was convicted
as charged in 1995 of first-degree terroristic threatening, in
violation of HRS § 707-716(1)(d) (1993) (Count One); place to
keep firearm in violation of HRS § 134-6(c) (1993) (Count Two);
prohi bited possession of a firearm in violation of HRS
8 134-7(b) (1993) (Count Three); prohibited possession of firearm
ammunition, in violation of HRS 8 134-7(b) (Count Four); and
possession of a prohibited firearmor device, in violation of HRS
8§ 134-8 (1993) (Count Five). Cornelio's convictions arose out of
a brawl in which Cornelio retrieved a sawed-off shotgun fromthe
trunk of his car, |oaded the shotgun with amunition, and pointed
t he shotgun at Vahafol au Fal et a.

Cornelio was sentenced to five-year indeterm nate
maxi mum terns of inprisonnent as to Counts One and Five and to
ten-year indetermnate maxi mumterns of inprisonnment as to Counts
Two, Three, and Four. The Circuit Court ordered that all of
Cornelio's indetermnate maxi numterns of inprisonnment be served
consecutively, resulting in a total indeterm nate maxi numterm of
i nprisonnment of forty years. The Crcuit Court also inposed the
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foll ow ng mandatory mnimumterns of inprisonnent: (1) three
years and four nonths as to Count One, pursuant to HRS § 706-
660. 1(2) (b) (1993), based on Cornelio's use of a firearmin the
comm ssion of a felony and his being convicted of a second
firearmfelony offense; (2) three years and four nonths as to
Counts Two through Four, pursuant to HRS 8§ 706-606.5 (1993 &
Supp. 1996), based on Cornelio's status as a repeat offender; and
(3) one year and eight nonths as to Count Five, pursuant to HRS
8 706-606.5, based on Cornelio's status as a repeat offender.
The Grcuit Court ordered that all the mandatory m ni mumterns of
i npri sonment be served consecutively, resulting in a total
mandatory mnimumtermof fifteen years. The Crcuit Court
entered its Judgnent on Cctober 13, 1995, and an Amended Judgnent
on Decenber 20, 1995. Cornelio filed a notice of appeal fromthe
Judgnent and an anended notice of appeal fromthe Anmended
Judgnent .

In his direct appeal, Cornelio did not challenge the
Circuit Court's inposition of consecutive indeterm nate maxi mum
terms of inprisonnent on Counts One through Five. State v.
Cornelio, 84 Hawai ‘i 476, 480, 935 P.2d 1021, 1025 (1997)
("Cornelio does not challenge the consecutive character of the
i ndeterm nate maxi mumterns of his sentence.") Instead, Cornelio
only challenged the Crcuit Court's decision to run his mandatory
mnimumterns of inprisonnent consecutively. [d. at 483 & n. 20,
935 P.2d at 1028 & n.20. The Hawai ‘i Supreme Court held that
"any mandatory mninumterns of inprisonnent inposed pursuant to
HRS § 706-606.5 in connection with a multicount indictnent nust
be served concurrently with one another[,]" but that "a defendant
subj ected to mandatory mninmumterns of inprisonnment pursuant to

HRS § 706-660.1 may . . . be sentenced to serve them
consecutively to any mandatory mnimumterns inposed pursuant to
HRS § 706-606.5." 1d. at 480, 935 P.2d at 1025. Based on this

anal ysis, the suprene court held that the Grcuit Court erred in
ordering that the mandatory mninumterns inposed pursuant to HRS
8§ 706-606.5 on Counts Two through Five be served consecutively,
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but that the Crcuit Court did not err in ordering that the
mandatory mnimumterm i nposed pursuant to HRS 8§ 706-660.1 on
Count One be served consecutively to the mandatory m ni numterns
i nposed on Counts Two through Five. |1d. at 480, 488, 494-95, 935
P.2d at 1025, 1033, 1039-40. Accordingly, the suprenme court
affirmed the Circuit Court's sentence with respect to Count One,
but it vacated Cornelio' s sentence with respect to Counts Two
t hrough Five and remanded the case "to the circuit court for
resentencing as to those counts in a manner consistent with this
opinion." ld. at 495, 935 P.2d at 1040.

1.

On remand, Cornelio appeared on May 13, 1997, for
resentenci ng pursuant to the suprene court's opinion. However,
the Grcuit Court's mnutes of the resentencing hearing, and the
Second Anended Judgnent subsequently entered by the Crcuit Court
on February 3, 2000, reflected that both the indetern nate
maxi rumterns of inprisonnent and the mandatory m ni mumterns of
i nprisonment on Counts Two through Five were to run concurrently
to each other, and consecutively to the sentence inposed on Count
One.

On May 26, 2000, Respondent-Appellee State of Hawai ‘i
(State) filed a "Motion to Correct M nutes and Second Amended
Judgnent." I n support of this notion, the State submtted the
decl aration of a Deputy Prosecuting Attorney, which stated in
rel evant part:

4. That on May 13, 1997, consist[e]lnt with the
Supreme Court Opinion, [Cornelio's] mandatory m ni num was
changed to a total of six (6) years and (8) months, instead
of a total of fifteen (15) years;

5. That the May 13, 1997 M nutes and the "Second
Amended Judgment", filed February 3, 2000, inaccurately
state that [Cornelio's] indeterm nate sentence in Counts Two
t hough Five run concurrently, rather than only the mandatory
m ni mum ;

6. That the M nutes and Judgnment need to be
corrected to accurately reflect that the total indeterm nate
sentence is forty (40) years (all counts running
consecutively) . . . ; and
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7. That Decl arant has spoken with Defense Attorney
Vi ckie Russell, Esqg. and she agrees that the M nutes and
Second Amended Judgnent are inaccurate and need to be
corrected.

After a hearing on the State's notion held on June 1
2000, the Grcuit Court granted the State's notion. On June 7,
2000, the Crcuit Court filed its Third Anended Judgnent, which
stated that "ALL | NDETERM NATE TERMS TO RUN CONSECUTI VE TO EACH
OTHER FOR A TOTAL OF FORTY YEARS."

L.

In 1997 and 2005, Cornelio filed HRPP Rule 40 petitions
chal I enging his convictions, which were denied by the Grcuit
Court. The Hawai ‘i Supreme Court affirnmed the Crcuit Court's
denials of Cornelio's HRPP Rule 40 petitions. In 2007, Cornelio
filed a notion for clarification of his sentence and a notion for
the correction of illegal sentence, which challenged the Grcuit
Court's inposition of consecutive sentences. The Crcuit Court
denied the notions, and this court dism ssed Cornelio's appeals
fromthese denials because he failed to pay the filing fee or
submit a notion to proceed in forma pauperis.

In 2007, Cornelio also filed a third HRPP Rul e 40
petition, in which he argued that the convictions and sentences
i nposed on Counts Two through Five in the Third Anended Judgnent
vi ol ated the doubl e-j eopardy and cruel - and- unusual - puni shnent
clauses of the United States and Hawai ‘i Constitutions. The
Circuit Court denied Cornelio's third HRPP Rul e 40 petition
wi t hout a hearing, and Cornelio appealed to this court. W held
that in light of State v. Auwae, 89 Hawai ‘i 59, 968 P.2d 1070
(App. 1998), "Cornelio raised a colorable claimthat he was
i mproperly puni shed for both Count 3, the
prohi bi t ed- possessi on-of -firearm charge, and Count 4, the
pr ohi bi t ed- possessi on-of -amuni ti on charge, and the circuit court
shoul d have held a hearing on this claim"™ Cornelio v. State,
No. 28684, 2008 W. 5064906, at *5 (Hawai ‘i App. Nov. 25, 2008)
(menorandum opinion). W further held that Cornelio did not
raise a colorable claimthat he received inproper nmultiple
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puni shnents based on his convictions on Counts 2, 3, and 5. 1d.
at *5-6. W vacated (1) the Crcuit Court's order denying
Cornelio's third HRPP Rule 40 petition and (2) the part of the
Third Amended Judgnent that inposed sentences as to Count 3 and
Count 4, and we remanded the case for further proceedi ngs
consistent wwth our opinion. [d. at *6.

On July 14, 2011, the State filed a notion to
resentence Cornelio as to Count Three and to dism ss Count Four.
On Septenber 13, 2011, the CGrcuit Court granted the State's
nmotion to dismss Count Four. On the sane date, the Circuit
Court issued the Fourth Anended Judgnent, which stated: "COUNTS
1, 2, 3, &5 TO RUN CONSECUTI VE TO EACH OTHER FOR A TOTAL OF
TH RTY (30) YEARS."

V.

On July 25, 2013, Cornelio filed his 2013 Petition,
which raised as its sole ground that Cornelio's sentence was
illegal because it violated HRS § 706-609. In his statenent of
supporting facts, Cornelio asserted that the Third Arended
Judgnent and Fourth Anended Judgnent violated HRS § 706-609
because they were nore severe than the Second Anended Judgnent.
The Circuit Court denied the 2013 Petition wthout a hearing, and
this appeal followed.

DI SCUSSI ON

On appeal, Cornelio argues that the Grcuit Court erred
in denying his 2013 Petition without a hearing because the
sentences inposed after the Second Anended Judgnent viol ated HRS
8§ 706-609. Cornelio does not challenge his mandatory m ni mum
terms of inprisonnent, which have already expired, but only his
indeterm nate maxinumterns of inprisonnent. Cornelio contends
that "once he was correctly sentenced" to a total indeterm nate
termof inprisonment of fifteen years in the Second Anmended
Judgnent, he could not be resentenced nore severely for the sane
of f enses.

Cornelio' s argunent fails because it is based on the
erroneous assunption that the sentence reflected in the Second
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Amended Judgnent is a valid and proper sentence to use in
applying HRS § 706-609. As noted, HRS 8§ 706-609 provides, in
rel evant part: "Wen a conviction or sentence is set aside on
direct or collateral attack, the court shall not inpose a new
sentence for the sane offense . . . which is nore severe than the
prior sentence."” Cornelio filed a direct appeal of his sentence,
whi ch i nposed consecutive indeterm nate maxi mumterns of
i nprisonnment totaling forty years, as well as consecutive
mandatory mninmumternms of inprisonment. On direct appeal,
Cornelio did not challenge his consecutive indeterm nate maxi num
terms of inprisonnent, but only his consecutive mandatory m ni num
terms. Therefore, the suprenme court only addressed Cornelio's
mandatory mninmumternms. The supreme court held that the
consecutive mandatory mnimumterns as to Counts Two through Five
were inproper. Cornelio, 84 Hawai ‘i at 480, 494, 935 P.2d at
1025, 1039. Accordingly, it vacated Cornelio's sentence with
respect to Counts Two through Five, and it remanded the case to
the Grcuit Court for resentencing as to those counts in a manner
consistent wwth its opinion. [d. at 495, 935 P.2d at 1040.
However, despite Cornelio's failure to challenge his
i ndeterm nate maxi numterns of inprisonnment on appeal, and even
t hough the supreme court's opinion did not indicate any
inpropriety in the inposition of consecutive indeterm nate
maxi mum terns of inprisonnment on Counts Two through Five, the
Circuit Court on remand entered the Second Anmended Judgnent which
changed the indetermnate ternms of inprisonnent for Counts Two
t hrough Five fromrunning consecutively to running concurrently.
The State subsequently noved to correct the sentence, and it
represented that Cornelio' s counsel acknow edged that the Second
Amended Judgnent was inaccurate and needed to be corrected. The
Circuit Court granted the State's notion and entered the Third
Amended Judgnent, which inposed all indetermnate terns of
i nprisonnment consecutively, for a total of forty years.
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Under the circunstances, it is clear that the Crcuit
Court's changing the indeterm nate maxi numterns of inprisonnent
on Counts Two through Five from consecutive to concurrent in the
Second Anended Judgnent was inconsistent with the suprenme court's
opinion and therefore, was inproper. The Crcuit Court corrected
this error in the Third Arended Judgnent, which consistent with
the suprenme court's opinion inposed consecutive indeterm nate
terms of inprisonnent on Counts Two through Five.

Wth respect to the Third Amended Judgnent, for
pur poses of HRS 8§ 706-609, the proper conparison is between the
sentence i nposed before the suprene court's opinion and the
sentence i nposed after the suprene court's opinion. The sentence
i nposed before the suprene court's opinion was a total
i ndeterm nate maxi numterm of inprisonnent of forty years, which
is the sanme sentence inposed by the Third Anended Judgnent.
Therefore, the Third Arended Judgnent did not "inpose a new
sentence for the sane offense . . . which is nore severe than the
prior sentence," and the Crcuit Court did not violate HRS § 706-
609 in entering the Third Anended Judgnent.

After this court's 2008 Menorandum Opi ni on, which
consi dered the sentence i nposed by the Third Anmended Judgnent,
the Grcuit Court dism ssed Count Four and entered the Fourth
Amended Judgnent, which reduced Cornelio's total indeterm nate
maxi mum term of inprisonment fromforty years to thirty years
The Fourth Amended Judgnent, which sets forth Cornelio' s current
sentence, is not nore severe than the Third Amended Judgnent and
did not violate HRS § 706-609. Accordingly, we conclude that
Cornelio's claimthat his sentence is illegal because it was
i nposed in violation of HRS § 706-609 is without nmerit.?

Cornel i o al so suggests that HRS § 706-606.5 precluded the
i nposition of consecutive indetermnate terns of inprisonnment on
his convictions. This claimis |likewi se without nerit. HRS §
706- 606. 5 governs the inposition of mandatory mni mumterns of
i nprisonment for repeat offenders and does not control the
inposition of indetermnate terns of inprisonnment. HRS
8 706-668.5 controls the inposition of indeterm nate terns of
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CONCLUSI ON
For the foregoing reasons, we affirmthe Crcuit
Court's Order Denying Petition
DATED: Honol ul u, Hawai ‘i, August 29, 2014.

On the briefs:

Wlliam A Cornelio, |11 Chi ef Judge
Petitioner-Appellant Pro Se

Artem o C. Baxa

Deputy Prosecuting Attorney

County of Maui Associ ate Judge
for Respondent - Appel | ee

Associ at e Judge

i mprisonnment, and it gave the Crcuit Court discretion to inpose
indeterm nate terns of inprisonnent consecutively or concurrently
on Cornelio's convictions.





