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NO. CAAP 12- 0000036
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

U. S. BANK NATI ONAL ASSOCI ATI ON, AS TRUSTEE FOR STRUCTURED ASSET
SECURI TI ES CORPORATI ON TRUST 2006- W1, Plaintiff-Appellee,
V.

ASSOCI ATI ON OF APARTMENT OMNERS OF MAKAHA VALLEY PLANTATI ON,
Def endant - Appel | ant
and
JOHN ROBERT BAUTI STA; MAUREEN PALANGGOY BAUTI STA; MORTGAGE
ELECTRONI C REG STRATI ON SYSTEMS, | NC., Defendants- Appell ees,
and
JOHN DCES 1-10; JANE DCES 1-10; DCE PARTNERSH PS 1-10;
DOE CORPORATI ONS 1-10; DCE ENTITIES 1-10 and
DOE GOVERNVENTAL UNI TS 1-10, Defendants.

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CIVIL NO. 09- 1- 2489- 10)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakanmura, C.J., Reifurth and G noza, JJ.)

Def endant - Appel | ant Associ ati on of Apartnment Oamers of
Makaha Val l ey Pl antation (AOAO appeals froman "Order on
Comm ssioner's Mdtion for Instructions" (Order re Conm ssioner's
Motion) filed on Septenber 28, 2011, and an "Order Denying [the
AQAO s] Motion for Reconsideration of Order on Conm ssioner's
Motion for Instructions and/or for Certification Pursuant to
[ Hawai ‘i Rules of Cvil Procedure Rule] 54(b)" (Order Denying
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Reconsi deration) filed on Decenber 15, 2011, in the Grcuit Court
of the First Crcuit (circuit court).?

Both orders stemfromthe ACAO s assertion of a right
to recover outstandi ng cormmbn expenses, owed on a condom ni um
unit, by way of a special assessnent authorized by Hawaii Revi sed
Statutes (HRS) § 514B-146(g) (2006) agai nst a person who
purchases the unit in a judicial foreclosure. Here, in the Oder
re Conm ssioner's Motion, the circuit court ruled that, under
HRS § 667-3 (1993), the AOAO s nonjudicial foreclosure on the
unit extinguished its right to collect the special assessnent
froma purchaser. On appeal, the AOAO asserts the circuit court
erred in relying on HRS § 667-3 because at the time of the AOAO s
forecl osure, the statute did not apply to nonjudici al
forecl osures or special assessnents.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, as
well as the relevant |egal authorities, we vacate the Order re
Comm ssioner's Mdtion and the Order Denyi ng Reconsi deration.
| . Background

In October 2009, Plaintiff-Appellee U S. Bank Nati onal
Associ ation, as Trustee for Structured Asset Securities
Cor poration Trust 2006-W1 (U. S. Bank), initiated judicial
forecl ose proceedi ngs on a condom niumunit |ocated in Wi ‘anae
Hawai ‘i (Unit) pursuant to a nortgage executed by the unit
owners, John Robert Bautista and Maureen Pal anggoy Bauti st a.
Nearly a year later, the ACAOfiled a "Notice of Lien and Notice
of Special Assessnent Lien" (Notice) on the Unit in the Ofice of
Assi stant Registrar of the Land Court of the State of Hawai ‘i
(Land Court) (Doc. No. 4004350). The Notice identified two
separate liens: one for "[a] nounts assessed and unpaid up to and
i ncludi ng Septenber 21, 2010 are $6,660.56[;]" and another for a
speci al assessnent |ien pursuant to HRS § 514B-146 (2006 and 2009

1 The Honorable Bert |. Ayabe presided.
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Supp.), "being the total anobunt of unpaid regular nonthly common
assessnments during the six nonths i medi ately preceding the
conpletion of a judicial or non-judicial power of sale

forecl osure, however, the anmount of such special assessnent wll
not exceed $3, 600. 00."

While U S. Bank's judicial foreclosure proceedi ng was
pendi ng, the AQAO conducted a nonjudicial foreclosure on the Unit
as authorized under HRS § 514B-146. On January 11, 2011, the
AQAO filed in the Land Court an affidavit of nonjudicial
forecl osure under power of sale (Doc. No. 4037895) which provides
that the AOAO acquired title to the Unit subject to U S. Bank's
nort gage.

Subsequently, U S. Bank conducted a public auction in
its judicial foreclosure at which it was the high bidder. At the
hearing on the notion to confirmthe sale, bidding was reopened
and Jimy Wi (WiI) submitted the highest bid. On June 20, 2011
the circuit court entered an order that inter alia confirnmed the
sale of the Unit to Wi. Wiile the sale of the Unit to Wi was in
escrow, the AOQAO asserted a right to a special assessnent in the
amount of $5,519.32. Johnson S. Chen, acting conm ssioner in the
judicial foreclosure, filed a notion with the circuit court
requesting instruction on what to do wwth the AOAO s request for
paynment of a special assessnent. The circuit court ruled that,
pursuant to HRS 8 667-3, the AQAO extinguished all of its clained
l[iens on the Unit when it purchased the Unit at its own
nonj udi ci al forecl osure.

1. Special Assessnent

The AQAO asserts that the circuit court erred because
the version of HRS § 667-3 effective at the tinme of the AOCAO s
forecl osure did not apply to nonjudicial foreclosures and did not
extingui sh subsequent special assessnents.
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U.S. Bank responds that HRS § 667-3 expressly provides
t hat the AQAO extinguished all other liens on the Unit.?
However, U.S. Bank concedes that if HRS § 667-3 does not apply,
the AQAO has the statutory right pursuant to HRS 8§ 514B-146(g) to
seek a special assessnent froma purchaser of the Unit at the
judicial foreclosure.

Questions of statutory interpretation are questions of
law to be reviewed de novo under the right/wrong standard.

Our statutory construction is guided by the followi ng
wel | established principle[]:

our foremost obligation is to ascertain and give
effect to the intention of the |egislature,
which is to be obtained primarily fromthe

| anguage contained in the statute itself.

Lingle v. Hawaii Gov't Enps. Ass'n, AFSCME, Local 152, AFL-Cl O
107 Hawai i 178, 183, 111 P.3d 587, 592 (2005) (citation
omtted).

W agree with the AOGAO that at the tine of the AOAO s
nonj udi ci al forecl osure, the applicable version of HRS § 667-3
did not preclude the AOCAO s subsequent recovery of a specia
assessnment. The nonjudicial foreclosure was conpl eted once the
affidavit was filed with the Land Court. See HRS 88 667-5 to -10
(1993 and 2010 Supp.). The AOAO filed its affidavit on
January 11, 2011. At that tine, HRS 8§ 667-3 did not contain any
| anguage whereby a nonjudicial foreclosure extinguished |liens.

It read, in pertinent part, "[n]Jortgage creditors shall be
entitled to paynent according to the priority of their liens, and

not pro rata; and judgnents of foreclosure shall operate to

extingui sh the liens of subsequent nortgages of the sane

property, without forcing prior nortgagees to their right of
recovery." HRS 8§ 667-3 (enmphasis added). Judgnments of

2 U.S. Bank also seens to argue that the AOAO already foreclosed on the
speci al assessment lien through its nonjudicial foreclosure, thus precluding
its subsequent assertion of a right to collect. However, U.S. Bank
contradictorily concedes in briefing that the AOAO s right to collect from W
(or any subsequent purchaser) had not arisen as of the time of the AOAO s
nonj udi ci al forecl osure. U. S. Bank does not explain how the AOAO coul d have
forecl osed on a special assessment lien prior to a legal right to collect a
speci al assessnment. Thus, U.S. Bank defeats its own argunment.
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foreclosure are entered in judicial foreclosures and are not part
of a nonjudicial foreclosure. See HRS 88 667-1, -5 (1993 & Supp.
2010). Additionally, HRS 8§ 667-3 only extingui shed nortgage
liens, and the ACAO s lien pursuant to HRS 8§ 514B-146 i s not
based on a nortgage, but rather outstandi ng conmmon expenses owed
on the Unit. See HRS § 514B-146; HRS 8 667-40 (2013 Supp.).
Therefore, the circuit court erred in relying on HRS § 667-3 as
constituted at the time of the AOAO s nonjudicial foreclosure.?
As stated above, U S. Bank admits that if HRS § 667-3
does not apply, the AQAO had the right to collect the specia
assessnment fromthe judicial foreclosure purchaser of the Unit.
Both parties appear to agree that the AOGAO s right to a speci al
assessnment arose under HRS § 514B-146(g)(2). At the tine
relevant to this case, HRS 8 514B-146(g) read in pertinent part:

(9) Subj ect to this subsection, and subsections (h) and
(i), the board may specially assess the amount of the
unpai d regular nonthly common assessments for conmmon
expenses agai nst the person who, in a judicial or
nonj udi ci al power of sale foreclosure, purchases a
del i nquent unit; provided that:

3 U.S. Bank correctly points out that as of May 5, 2011 (2011 Haw.
Sess. Laws Act 48, 8 45 at 117), HRS § 667-3 was amended as foll ows:

8§667-3 Proceeds, how applied. Mort gage and ot her
creditors shall be entitled to payment according to the
priority of their liens, and not pro rata; and judgments of
forecl osure and forecl osures by power of sale that are
conducted in compliance with this part and for which an
affidavit is recorded as required under section 667-5 shal
operate to extinguish the liens of subsequent nortgages and
liens of the same property, without forcing prior nortgagees

or lienors to their right of recovery. The surplus after
payment of the nortgage foreclosed, shall be applied pro
tanto to the next junior nortgage[;] or lien, and so on to

the paynment, wholly or in part, of mortgages and liens
junior to the one assessed.

2011 Haw. Sess. Laws Act 48, 8§ 16 at 103. However, the AOAO filed its
affidavit finalizing the nonjudicial foreclosure on January 11, 2011, prior to
t he amendnent of HRS 8 667-3. It is a "well-established rule of construction”
that statutes apply retroactively only with clearly expressed |egislative
intent. Yamaguchi v. Queen's Med. Ctr., 65 Haw. 84, 89, 648 P.2d 689, 693
(1982). The legislature expressed no such intent in this instance.

Further, we note that in 2012, the legislature again amended HRS § 667-3
to delete the | anguage providing that "foreclosures by power of sale"
extinguish the liens of subsequent nortgages and |liens of the same property.
2012 Haw. Sess. Laws Act 182, 8§ 12 at 658-59
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(2) . . . the nortgagee or subsequent purchaser may
require the association to provide at no charge
a notice of the association's intent to claim
lien against the delinquent unit for the amount
of the special assessnent, prior to the
subsequent purchaser's acquisition of title to
t he delinquent unit. The notice shall state the
amount of the special assessnment, how that
amount was cal cul ated, and the |egal description
of the unit.

Enphasi s added. The | egislature included the notice provision
because "[it] is only fair, [to require the association to]
provid[e] the purchaser with actual notice of the total anmount of
t he deli nquencies.” 2000 Haw. Sess. Laws Act 39, 8 1 at 69.

The AOAO s notice of special assessnent |lien served as
notice of "an intent to claimlien against the delinquent unit"
in an anount not to exceed $3,600.00. The stated ceiling of
$3,600.00 was in line with the version of HRS § 514B-146 in
effect at the tine the lien was filed (Septenber 30, 2010). See
HRS § 514B-146(h). The |egislature subsequently raised the |imt
on special assessnments to $7,200 effective on May 5, 2011, see
2011 Haw. Sess. Laws Act 48, 88 14 & 45, at 103, 117, but the
AQAO did not anmend its notice. The AOAO only gave notice of a
speci al assessnment "not [to] exceed $3,600.00[,]" and thus shoul d
be limted to collecting up to that anount.

In sum therefore, the circuit court erred in
concluding that HRS 8 667-3 precluded recovery of the speci al
assessnment in this case. The AQAO properly asserted a right to
coll ect a special assessnment fromthe purchaser of the Unit via
U.S. Bank's judicial foreclosure, but only in an amobunt "not [toO]
exceed $3,600.00."

I11. Conclusion

For the foregoing reasons, we vacate the "Order on
Comm ssioner's Mdtion for Instructions” filed on Septenber 28,
2011, and the "Order Denying [the ACAO s] Motion for
Reconsi deration of Order on Comm ssioner's Motion for
I nstructions and/or for Certification Pursuant to [Hawai ‘i Rul es
of Gvil Procedure Rule] 54(b)" filed on Decenber 15, 2011, in
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the Circuit Court of the First Circuit. W remand for further
proceedi ngs consistent with this opinion.
DATED: Honol ul u, Hawai ‘i, August 22, 2014.
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