NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

NO. 28749
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,
V.
ERI K R PAREL, Defendant-Appell ant.

APPEAL FROM THE CI RCUI T COURT OF THE FI RST CI RCUI T
(CR. NO. 07-1-0415)

MEMORANDUM CPI NI ON
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

Def endant - Appel l ant Erik R Parel (Parel) appeals from
t he Judgnent dated August 22, 2007 entered in the Crcuit Court
of the First Crcuit (circuit court)?! convicting himof Attenpted
Extortion in the First Degree in violation of Hawaii Revised
Statutes (HRS) 88 705-500 (1993) and 707-765(1)(a) (1993) and
707-764(1)(f) (Supp. 2006) and/or 707-764(1)(g) (Supp. 2006)
and/ or 707-764(1) (k) (Supp. 2006). Parel was convicted foll ow ng
ajury trial

Parel raises two points of error on appeal. First, he
asserts that there was insufficient evidence to support his
convi ction because he proved an affirmative defense by a
preponderance of the evidence. Second, Parel argues that the
circuit court erred in denying his notion for a new trial because
he was denied the right to effective assistance of counsel,
claimng that his trial counsel (a) failed to confer with and
properly advise himin preparation for trial, (b) failed to
obtain an interpreter for himat trial, and (c) failed to conduct
an adequate factual and | egal investigation.

Based upon our careful review of the record and the
briefs submtted by the parties, and havi ng given due

! The Honorable Richard K. Perkins presi ded.
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consideration to the argunents advanced and the issues raised by
the parties, we affirmParel's conviction.
| . Sufficiency of the Evidence at Trial

Plaintiff-Appellee State of Hawai ‘i (State) contends
that Parel attenpted to extort $80,000 from Dr. Nestor De
Rosari o (Del Rosario), a physician who operates a clinic in
Wai pahu. Parel counters that he established an affirmative
def ense because he believed that Del Rosario had |lied or
m st akenly di agnosed a patient w thout a proper exam nation, and
that Parel's sole intention was to either conpel or induce De
Rosario to pay himas restitution or indemification for the harm
done and/or to induce Del Rosario to take reasonable action to
correct his mstake. Significant and key facts in this case were
hi ghl'y di sput ed.

A Rel evant St at ut es

In this case, the pertinent elenents for crimnal

extortion are as foll ows:

8§707-764 Extortion. A person conmts extortion if the
person does any of the foll ow ng

(1) Obt ai ns, or exerts control over, the property or
services of another with intent to deprive
anot her of property or services by threatening
by word or conduct to:

* * * *

(f) Expose a secret or publicize an
asserted fact, whether true or false,
tending to subject some person to
hatred, contenpt, or ridicule, or to
impair the threatened person's credit
or business repute;

(g) Reveal any information sought to be
conceal ed by the person threatened or
any other person;

* * * *

(k) Do any other act that would not in
itself substantially benefit the
defendant but which is calculated to
harm substantially some person with
respect to the threatened person's
health, safety, business, calling,
career, financial condition,
reputation, or persona
rel ati onships[.]

2
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HRS § 707-764.2

Crimnal attenpt is defined as: "[a] person is guilty
of an attenpt to commt a crinme if the person
[i]ntentionally engages in conduct which, under the circunstances
as the person believes themto be, constitutes a substantial step
in a course of conduct intended to culmnate in the person's
comm ssion of the crine." HRS § 705-500(1)(b).

Parel asserts that he has proven the foll ow ng
affirmati ve def ense:

[8707-769] Defenses to extortion

* * * *

(4) It is an affirmative defense to a prosecution for
extortion as defined in paragraphs (1) and (2) of section
707-764 and as further defined by subparagraphs (e), (f),
(g), and (i), that the defendant believed the threatened
accusation, penal charge, or exposure to be true, or the
proposed action of a public servant was justified, and that
the defendant's sole intention was to conpel or induce the
victimto give property or services to the defendant due the
def endant as restitution or indemification for harm done
or as conpensation for property obtained or |awful services
performed, or to induce the victimto take reasonable action
to prevent or to remedy the wrong which was the subject of
the threatened accusation, charge, exposure, or action of a
public servant in circumstances to which the threat rel ates.

HRS § 707-769 (1993 & Supp. 2006). For purposes of an
affirmati ve defense, "the defendant is entitled to an acquittal
if the trier of fact finds that the evidence, when considered in
light of any contrary prosecution evidence, proves by a
preponderance of the evidence the specified fact or facts which
negative penal liability." HRS § 701-115(2)(b) (1993).
B. Summary of Rel evant Evi dence

Del Rosari o Testinony

Del Rosario testified that on June 19, 2006, he
exam ned and treated a care hone patient (Patient) with nultiple
medi cal probl ens whom he saw for regular foll owups. Patient was

2 The requi renments for Extortion in the First Degree are: "[a] person
commts the offense of extortion in the first degree if the person commts
extortion . . . [o]f property or services the value of which exceeds $200 in
total during any twelve-nmonth period[.]" HRS 8§ 707-765 (1993)

3
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brought in by a care giver who infornmed Del Rosario that Patient
had what | ooked |ike a rash on her right hip. Del Rosario
testified that, while Patient was seated in her wheel chair, he
exam ned the area of the rash. He did not place her on the
exam nation tabl e because her weight and nedical condition made
it difficult. He was inforned by the care giver that there were
no openi ngs on the skin, just a rash. Del Rosario prepared a
progress note of this exam nation, which contained a description
of "rash/sore right buttocks" and an assessnent of "decubitus".?
Del Rosario testified that on June 26, 2006, Parel cane
to his office and insisted on neeting with him They entered a
consul tation roomand Del Rosario clains that Parel |ocked the
door and accused Del Rosario of |lying on the progress note for
Patient by assessing "decubitus" and that Del Rosario had not
exam ned Patient. Parel told Del Rosario that his wi fe operated
the care hone that took care of Patient. According to De
Rosari o, Parel then put a bunch of keys in front of Del Rosario
and stated "you know why I'mrich, because I'msmart and |'mvery

power ful because | know a | ot of people.” Parel then allegedly
said the "Gal |l egos"” are very close to himand "because [ De
Rosario] lied he will bring [Del Rosario] down." Del Rosario

told Parel that he could provide a "qualifying note" to explain
the progress note regarding Patient. According to Del Rosario,
Parel said it was about tinme he "brings [Del Rosario] down

because [Del Rosario is] so popular"” and that Parel "will call

8 Wtness testimony varied on what the term "decubitus" meant. Del
Rosario testified that there were four stages of decubitus: Stage | (redness
that |l ooks like a rash with no opening of the skin), Stage Il (opening of the
skin that can extend into the subcutaneous tissue); Stage Ill (open skin that
could extend into the muscle); and Stage IV (open skin that could extend as
deep as the bone). Jeri Nakamura (Nakarmura), a social worker with Ohana Case

Management, testified she was not aware of the stages of decubitus but that
her interpretation fromworking in a hospital setting was that it involved an
open sore or an ulcer, and not a rash. Nakamura testified that a doctor's

di agnosi s of decubitus would | ead her to believe there may be neglect and she
woul d report it to a registered nurse for assessment. She also testified that
a report of a patient having bed sores could be very damaging to a care home
provi der. Parel testified that a doctor's diagnosis of decubitus for a
patient of his care home would be very damaging to the business.

4
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the Action Line, Medicare, HVSA, and all the insurances that we
deal with in our offices.” Parel also said he would have De
Rosario's |license taken away.

Del Rosario testified he was in shock and asked Par el
what he wanted, if he wanted noney. Parel "just smled."” During
this exchange, Del Rosario also testified that Parel told him
"remenber | amhere to help you" and that is when Del Rosario
said "$10,000." Parel |aughed and said "you're a doctor and
you're offering me $10,000." Del Rosario then said "$25,000."
According to Del Rosario, Parel replied that with Del Rosario
losing his license, "there's so nmuch at stake that [Del Rosari 0]
could find nore than that. [Del Rosario] could go nmake [his]
rounds, neani ng asking fromother doctors to come up with nore
noney." Del Rosario testified that Parel wanted $80, 000 and
"[h]e said he could have asked for nore but because we're both
Filipinos and [sic] he's trying to help ne." Parel told De
Rosario to cone up with the noney within 48 hours. Before
| eaving Del Rosario's office, Parel told Del Rosario to call him
the foll owi ng day about the status of the noney.

Del Rosario conferred with his office and busi ness
managers and was put in contact with Honolulu Police Departnment
(HPD) Detective Tinothy Mariani. Detective Mariani suggested
that the only way to prove what Parel was doing was to make the
call the next day and have it recorded. The next day, June 27,
2006, Detective Mariani cane to Del Rosario's office and set up a
recordi ng device on Del Rosario's phone. Del Rosario placed the
expected call to Parel and the conversation was recorded. See
infra for transcript of the recorded call.

Del Rosario testified that the foll ow ng day, June 28,
2006, another HPD Detective, Mchael Ogawa, was in Del Rosario's
office to try to record a second tel ephone conversati on between
Parel and Del Rosari o when Parel unexpectedly arrived at De
Rosario's office. Parel indicated to Del Rosario that he wanted
to go into one of the back roons. Once in the room Parel asked
"where's nmy noney". Del Rosario told Parel he did not have al

5
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of the noney and Parel asked how much he had. Del Rosario
responded that he had $40,000 but that it was in a plastic bag in
a room where he was examning a patient. Del Rosario asked Pare
to |l eave, but Parel insisted on waiting until Del Rosario was
done with the patient. Del Rosario proceeded to the next room
and apprised Detective Ogawa of the situation. Detective Ogawa
called for back up who arrived shortly thereafter and arrested
Par el .

Parel Testi nony

Parel testified that he is a certified nursing
assistant and he started a care hone with his wife in 2003 which
his wife now operates. Patient resided at the care hone and
Parel |earned of Del Rosario's progress note on June 24, 2006
when Jeri Nakanmura (Nakanura), a social worker wth Ohana Case
Managenment, did a reassessnent exam nation of Patient and pointed
out the progress note to Parel. Parel and Nakanura exam ned
Pati ent and found no decubitus on June 24, 2006.*

Parel testified that he then spoke with Deb C anton,
the care giver who took Patient to see Del Rosario. C anton
informed himthat Del Rosario did not exam ne Patient's buttocks
on the day of their visit. At Parel's request, Canton wote a
statenent of what she observed at Del Rosario's office.® On

4 Nakanura testified at trial that she did periodi c eval uations for

individuals like Patient who were admtted to an adult foster home. On

June 24, 2006, she did an evaluation for Patient and prepared an assessnent
report that stated: "[Patient] has monthly visits to Dr. Nestor del Rosario's
of fice. Hi s nost recent note on 6/19/06 indicated rash/sore on right buttocks
and his assessnment of decubitus. Upon caregiver & this LSWs exam nation, no
decubitus on buttocks seen on 6/24/06."

5 Clanton testified at trial that she worked for Parel and his wife as

a substitute care giver and that she took Patient to her visit with Del

Rosari o. She informed Del Rosario that Patient had a rash on her buttocks.
Clanton testified that she remained with Patient throughout the visit with Del
Rosari o and that Del Rosario did not exami ne the rash. At the request of
Parel and his wife, Clanton wwote a statement of what she saw when she took
Patient to see Del Rosario.
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June 25, 2006, Parel nmet with M| a Batal one (Batal one),® his case
manager who sends patients to his care honme, to discuss the

di screpancy involving Del Rosario's progress note. Parel was
concerned because the assessnent of decubitus would affect his
care hone business. Batalone told Parel to go to Del Rosario's
office to show himthe progress note that they wanted anended.

Parel testified that he went to Del Rosario's office
because he wanted the progress note anended. He denied | ocking
t he door when they entered the room Parel testified he was not
angry, but that Del Rosario got angry when Parel accused hi m of
| ying on the progress note and not exam ning Patient. Parel
denied that he told Del Rosario that he is an inportant, powerful
and rich person. Parel also denied saying he would nake De
Rosario |l ose his license, but admtted saying he would report De
Rosario to Action Line because of Del Rosario's m stake. Parel
testified he smled when Del Rosario asked if he wanted $10, 000
because "it's so ridiculous" and then Del Rosario said $20, 000.
To get the $20,000, Del Rosario wanted Parel to "take out"
Clanton's statenent. Parel testified that "everybody wants
nmoney" but deni ed asking for nore noney or saying he wanted
$80, 000.

In explaining the call with Del Rosario that was
recorded, Parel testified in part that he was not worried that he
was doi ng sonet hing wong because Del Rosario is the one who kept
t al ki ng about noney and he thought naybe Del Rosari o was doing
sonmet hi ng wong, that nmaybe Del Rosario was bribing him

Recordi ng of Tel ephone Call Between Del Rosario and
Par el

The transcript of the tel ephone call on June 27, 2006
bet ween Del Rosario and Parel was admitted into evidence. The
jury thus had evidence of the conversation, including:

6 Transcripts from Parel's testinmony indicate a |ast name spelling of

"Batal on", while other portions of the record indicate a spelling of
"Bat al one".
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Eri

Eri

Eri

Eri

Eri

Eri

Eri

Eri

Eri

Eri

Eri

Hey, Eric.

Yo.

Yeah, Dr. del Rosario, here.

Uh- huh.

Your | ast name, was it Parel or Parcel?

Parel .

Parel, okay.

Yeah, why?

I'd been making my rounds.

Uh- huh.

Of course, it is very difficult to come out with that
amount, but I'mstill trying to get it 'cause you told
me its 48 hours. I got sonme, frommy contacts and
they were asking what it is for, but course, | just
told them because | owe some noney on ny house

You know, Doc...it's like this...Doc...because we
don't want to talk about it. |I'monly helping you
don't want us to be tal king about this on the
phone. .. because you m ght be recording ne. I'm
hel pi ng you, right?

You're kind to help ne.

Yes, |'m just hel ping you, but...because...what time
are you com ng...because...|l don't know. MWhat tine

are you com ng?

Well, I"'mtrying to make my rounds still to find nore
noney.

Uh- huh. .. how much do you have?

Well, | probably have about 25 right now.

So, what within 48 hours? You'll be here to make rounds?
You'll be here to see ny patients?

Well, | have to come to see them at your house?

That's how we do it, then, we do it. I'I'l have it renoved,
we'll fix it. Don't you want it done this way? How do you

want it done?

If all the records are all removed.

Yes, of course, it will really be all taken out. You' |
have to assess, reassess. This is what we gonna do; it is
better. "Il put it like you made m stake so that...

I come and reassess the patient and what about ny notes?
You'll throw away the notes?

8
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Eric:
MD:

Eric:

Eric:

Eric:

Eric:

Eric:

Eric:

Eric:

Eric:

Eric:

Eric:

Of course, it has to be removed, doc. I"'m hel ping you

I ncluding the....

This is how we talk, if you have it, so it is done faster.
I'"'m worried because she wants to go...my wife...she keeps
asking and asking if you're being truthful of what you're
saying...if not, 'let me know,' she said again.

What about the nature of the caretaker that came?

Of course, I'Il take it out, I'll make it disappear.

Okay.

Yeah...that's the...l'm just hel ping you, but it has to be
out of the record. You m ght be recording what we talk
about. Anyway, | don't have anything....

No, I'mall by nyself. I'"'m ashamed to have the other people

out si de hear about it.

Yes, only between you and ne...Please Doc, |'m just hel ping
you, right?

Yeah.

When is it possible to...

Well, you said 48 hours. I have to...that's why |'m having
my clinics early so that | can go around and find the noney

that you need.

Pl ease don't say that...because...this mght be a live
recordi ng. I don't want you saying that, you know.

I have to learn my lesson fromthis
That's why. That's why. .. (inaudible)

What exactly did | really do?

I don't know. I don't know. I don't know. | don't want to
talk about it. MWhat we talk about is if you have it, just
cone. Just cone. No nmore drama. | don't want too much
drama. Anyway, |'mjust hel ping you. If you want or not,

don't know, you know. The worse may happen to us - to cut
short, to finish everything, renove everything. Then
everything is finished...don't want anynore....Doc...renove
everything, so no nore problem for you, no nmore problem for
us.

Can you make a little reduction?

Doc, you're the doctor, remember? You know what | nean;
you're a doctor, Doc.

So, you're really firmwith $80,000. Ahhh...1'Il try to
find the rest.

Make the arrangement when it is going to be. I like it when
no people are around.
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VD: That's why. That's why |I'mcutting off my offices early so
I can....

Eric: You're all by yourself in your room Doc?

VD: Yeah, that's why | closed it because there's no nore
patients.

Eric: Yes, yes. So what, until this afternoon? |[|'Ill wait or
what . . ..

VD: I"I'l call you again |later when | find nore.

Eric: Yes, so our problemwill be finished.

VD: Okay.

C. Evi dence Adduced At Trial Was Sufficient To Support The
Jury's Verdi ct

We review the sufficiency of evidence on appeal as
foll ows:

[E] vidence adduced in the trial court must be considered in
the strongest light for the prosecution when the appellate
court passes on the legal sufficiency of such evidence to
support a conviction; the same standard applies whether the
case was before a judge or jury. The test on appeal is not
whet her guilt is established beyond a reasonabl e doubt, but
whet her there was substantial evidence to support the

concl usion of the trier of fact.

State v. Richie, 88 Hawai‘i 19, 33, 960 P.2d 1227, 1241 (1998)
(brackets in original) (quoting State v. Quitog, 85 Hawai ‘i 128,
145, 938 P.2d 559, 576 (1997)); see also State v. Pineda, 70 Haw.
245, 250, 768 P.2d 239, 241-42 (1989). Substantial evidence is
"credi bl e evidence which is of sufficient quality and probative

val ue to enabl e a person of reasonable caution to support a
conclusion.” Richie, 88 Hawai ‘i at 33, 960 P.2d at 1241
(citation omtted). |In review ng sufficiency of the evidence to
support a conviction, we recognize that it is within the province
of the jury to "determne credibility, weigh the evidence, and
draw justifiable inferences of fact fromthe evidence adduced[.]"
State v. Naeole, 62 Haw. 563, 565, 617 P.2d 820, 823 (1980)
(citation omtted).

In this case, as is evident fromthe summary of

evi dence above, nany of the facts were in dispute. However,
based on the evidence adduced at trial, including the testinony

10
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of Del Rosario and the recorded tel ephone conversation on June
27, 2006, there was substantial evidence to support the jury's
verdict convicting Parel of attenpted extortion and sufficient
evidence for the jury to conclude that Parel had failed to prove
his affirmative defense.
1. daimof Ineffective Assistance of Counsel

After the jury's verdict below, Parel obtained new
counsel and, pursuant to Rule 33 of the Hawai ‘i Rul es of Pena
Procedure (HRPP), filed a notion for newtrial asserting that his
trial counsel had rendered ineffective assistance of counsel. A
heari ng was held on July 18, 2007, and on August 7, 2007, the
circuit court issued its order denying the notion for new trial.

A St andards of Revi ew

On appeal, we review a trial court's ruling on a notion

for a newtrial for abuse of discretion.

"[T] he granting or denial of a motion for new trial is
within the sound discretion of the trial court and will not
be disturbed absent a clear abuse of discretion." State v.
Yamada, 108 Hawai ‘i 474, 478, 122 P.3d 254, 258 (2005)
(citation omtted). It is well-established that an abuse of
di scretion occurs if the trial court has "clearly exceed[ ed]
t he bounds of reason or disregards rules or principles of
law or practice to the substantial detriment of a party
litigant." 1d. (citation omtted).

Furt hernore, at a hearing on a motion for new trial
the trial court acts as the trier of fact. State v. St.
Clair, 101 Hawai ‘i 280, 287, 67 P.3d 779, 786 (2003)
(citation omtted).

State v. Hicks, 113 Hawai ‘i 60, 69-70, 148 P.3d 493, 502-03
(2006) (brackets in original).

The standard for clains of ineffective assistance of
counsel is "whether, viewed as a whole, the assistance provided
was Within the range of conpetence denanded of attorneys in
crimnal cases.”" Dan v. State, 76 Hawai‘i 423, 427, 879 P.2d
528, 532 (1994) (internal quotation marks, citation, and brackets
omtted). "[Matters presunably within the judgnment of counsel,
like trial strategy, will rarely be second-guessed by judici al
hindsight.”" State v. Richie, 88 Hawai ‘i at 39, 960 P.2d at 1247
(1998) (internal quotation marks and citation omtted) (enphasis
in original).

11
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The defendant has the burden of establishing ineffective
assi stance of counsel and must meet the followi ng two-part
test: 1) that there were specific errors or om ssions
reflecting counsel's lack of skill, judgment, or diligence
and 2) that such errors or om ssions resulted in either the
wi t hdrawal or substantial inmpairment of a potentially
meritorious defense. To satisfy this second prong, the

def endant needs to show a possible inmpairment, rather than a
probabl e i npairment, of a potentially meritorious defense

A defendant need not prove actual prejudice

State v. Waki saka, 102 Hawai ‘i 504, 514, 78 P.3d 317, 327 (2003)
(internal quotation marks, citations, and footnote omtted).

B. Parel Has Failed To Establish I neffective Assistance of
Tri al Counsel

1. Preparati on For Tri al
Parel first contends that his trial counsel failed to
adequately nmeet with himand prepare for trial. 1In a short

declaration in support of the notion for newtrial, Parel's only
statenent in this regard is: "M. denn and | had very limted
contact prior to the day before the trial when he called ne and
told me to come to court for the trial."” At the hearing on the
notion for newtrial, no testinony was submtted by either party.
In particular, Parel did not provide any further statenment or
testinmony to el aborate on this claimor how he believed it
affected the trial or his defense.

In the circuit court's order denying the notion for new
trial, the court nmade findings of fact that, prior to trial,
Parel appeared at least three tinmes in court with his trial
counsel for arraignnent and pretrial matters and at no tine did
Parel request new counsel or informthe court of any problens
with trial counsel. W conclude that the circuit court's
findings are not clearly erroneous and that Parel has not net his
burden as to this first contention.

2. Al |l eged Failure To Qhtain An Interpreter

Parel's second contention is that his trial counse
failed to obtain an interpreter for him Regarding this issue,
Parel's declaration states: "I told M. denn that | believed
needed an interpreter for the trial as English is ny second

12
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| anguage. He told ne that it was a sinple case and that | did
not need an interpreter. . . .During the trial, there were things
said in English that | did not understand."” At trial, Pare
testified that Ilocano is his first |anguage but that he
under st ands Engli sh:

Q. Is English your first |anguage?

A. Second.

Q. What's your first |anguage?

A. Il ocano.

Q. You understand English enough to communicate though;
right?

A Uh- huh

Q. Okay

A. But I'msorry if not clearly good in English, right.

Q. If you don't understand a question that | ask, feel
free to tell me so | can ask it in a way you do?

A. Okay. Sorry about that.

The circuit court's order denying the notion for new
trial included findings of fact, such as: at three pretrial court
appear ances, Parel did not request an interpreter; at trial,
Parel voluntarily and with a full understanding of his rights
testified and did not request an interpreter. The circuit court
al so nmade a finding that: "During his testinony, Defendant Parel
was asked and answered questions in English. At no time did he
say to anyone that he did not understand English. He answered
guestions w thout hesitation or any indication that he did not
under stand. "

The circuit court concluded that: "[b]ased upon its
review of transcript [sic] of Defendant Parel's trial testinony
and the Court's independent recollection of that testinony
itself, Court finds that Defendant had sufficient command of the
Engl i sh | anguage to understand questions posed during the
proceedi ngs and to convey his thoughts to the jury."

13
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From our review of the record, the circuit court's
findings of fact were not clearly erroneous. Parel has not
established that trial counsel's alleged decision not to obtain
an interpreter constituted ineffective assistance and therefore
the circuit court did not abuse its discretion in denying a new
trial on this basis. See State v. Faafiti, 54 Haw. 637, 638-39,
513 P.2d 697, 699-700 (1973) (where defendant asserted he was not
conpletely famliar with English and clainmed he was inproperly
denied an interpreter, court held that "[a]lthough the defendant
di d not speak grammatically correct English, upon review of the
transcript of the defendant's testinony, we are satisfied that he
had sufficient command of the English | anguage to understand
gquestions posed during the proceedings and to convey his thoughts
to the jury[.]").

3. Al l eged Failure To I nvestigate The Case

Parel's third contention on appeal is that trial
counsel failed to conduct a careful |egal and factual
investigation, primarily in his failure to call M agros Batal one
as a witness. At the hearing on the notion for new trial,
Bat al one was present but did not testify. Instead, an offer of
proof was accepted by the State that she would have testified at
trial that she told Parel to go to Del Rosario's office to clear
up the dispute about the progress note. W agree with the
circuit court's conclusion that:

Whi |l e Batal one's testimony woul d have corroborated Defendant
Parel's testimny that Batalone told himto go to Dr. Del
Rosario's to try to get the doctor to amend the progress
note, there was no real dispute at trial that Defendant
Parel did in fact go to the Doctor's office and confront him
about the progress note. The real issue was whet her

Def endant went further and demanded $80, 000.00 from [] Dr.
Del Rosari o. Bat al one's testimony would have added little
if anything to Defendant Parel's case on that issue. Also,
"the decision whether to call a witness in a crimnal trial
is normally within the judgment of counsel and, therefore,
will rarely be second-guessed by judicial hindsight." State
v. Aplaca, 74 Haw. 54, 70 (1992).

Therefore, we conclude that Parel has failed to
establish that his trial counsel was ineffective on this basis.
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I11. CONCLUSI ON

Based on the above, we affirmthe Judgnent dated
August 22, 2007 convicting Parel of Attenpted Extortion in the
Fi rst Degree.

DATED: Honol ul u, Hawai ‘i, Septenber 23, 2010.

On the briefs:

M chael Jay G een
f or Def endant - Appel | ant
Presi di ng Judge
St ephen K. Tsushima
Deputy Prosecuting Attorney
Cty and County of Honol ul u
for Plaintiff-Appellee Associ ate Judge

Associ at e Judge
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