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NO. 30608

I N THE | NTERVEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
STATE OF HAVWAI ‘I, Pl aintiff-Appellant, v.
PHOKHAM VONGVI ENGKHAM  Def endant - Appel | ee
APPEAL FROM THE DI STRICT COURT OF THE FIRST CIRCU T
(CASE NO. 1P109-0009742)

ORDER DI SM SSI NG APPEAL
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

Upon review of the record, it appears that we |ack
jurisdiction over Plaintiff-Appellant State of Hawai‘i’s
(Appel l ant) appeal in this matter, because Appellant’s appeal
fromthe followng two orders is not tinely under Rule 4(b)(1) of
the Hawai ‘i Rul es of Appellate Procedure (HRAP): the February 16,
2010 "Findings of Fact, Conclusions of Law, and Order G anting
Def endant's Motion to Dismss" (the February 16, 2010 di sm ssal
order) and the May 13, 2010 "Fi ndings of Fact, Conclusions of Law
and Order Granting Defendant's Motion to Dismss" (May 13, 2010
di sm ssal order).

"The right of appeal in a crimnal case is purely
statutory and exists only when given by some constitutional or

statutory provision." State v. Poohina, 97 Hawai ‘i 505, 509, 40

P.3d 907, 911 (2002) (citation and internal quotation nmarks
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omtted). Although the February 16, 2010 di sm ssal order and the
May 13, 2010 dism ssal order appear to be appeal abl e orders
pursuant to subsections (1) and (2) of Hawaii Revi sed Statutes
(HRS) 8§ 641-13 (Supp. 2009), HRAP Rule 4(b)(1) requires that
Appellant’s "notice of appeal shall be filed in the circuit

court within 30 days after the entry of the . . . order appeal ed
from" HRAP Rule 4(b)(1). "A judgnent or order is entered

wi thin the neaning of this subsection when it is filed with the
clerk of the court.” HRAP Rule 4(b)(3). Wen a trial court

enters multiple appeal abl e judgnments or orders,

[t]he general rule is that where a judgment is amended in a
mat eri al and substantial respect, the time within which an
appeal from such determ nation may be taken begins to run
fromthe date of the amendment, although where the amendment
relates only to the correction of a clerical error, it does
not affect the time all owed for appeal

Poe v. Hawai ‘i Labor Rel ati ons Board, 98 Hawai ‘i 416, 418, 49 P. 3d

382, 384 (2002) (citation, internal quotation marks, and ellipsis

points omtted); State v. Mi naaupo, 117 Hawai ‘i 235, 246 n. 6,

178 P.3d 1, 12 n.6 (2008).

If the amendment of a final judgment or decree for the
purpose of correcting a clerical error either materially
alters rights or obligations determ ned by the prior
judgment or decree or creates a right of appeal where one
did not exist before, the time for appeal should be measured
fromthe entry of the amended judgment. |1f, however, the
amendnment has neither of these results, but instead makes
changes in the prior judgnment which have no adverse effect
upon those rights or obligations or the parties' right to
appeal, the entry of the amended judgment will not postpone
the time within which an appeal nust be taken fromthe
original decree.

Poe v. Hawai ‘i Labor Rel ations Board, 98 Hawai ‘i at 418, 49 P. 3d

at 384 (citations, internal quotation marks, and brackets
omtted; enphases added). The February 16, 2010 di sm ssal order
was | medi atel y appeal abl e pursuant to subsections (1) and (2) of

HRS § 641-13. The May 13, 2010 di sm ssal order does not appear
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to have anended the February 16, 2010 dismi ssal order in a
mat eri al and substantial respect. The May 13, 2010 di sm ssal
order nerely repeats the sanme substantive ruling as the
February 16, 2010 dism ssal order. Therefore, it appears that
t he February 16, 2010 dism ssal order triggered the thirty-day
time period under HRAP Rule 4(b)(1) for filing a notice of
appeal, and the subsequent May 13, 2010 di sm ssal order did not
postpone the tinme within which Appell ant needed to appeal from
t he February 16, 2010 dism ssal order.

Appel lant did not file the June 10, 2010 notice of
appeal within thirty days after entry of the February 16, 2010
di sm ssal order, as HRAP Rule 4(b)(1) required, and, thus,
Appel lant’s appeal is untinely. "As a general rule, conpliance
with the requirenment of tinmely filing of a notice of appeal is
jurisdictional, and we nust dism ss an appeal on our notion if we

lack jurisdiction." State v. Knight, 80 Hawai ‘i 318, 323, 909

P.2d 1133, 1137 (1996) (citation and internal quotation marks
omtted). Accordingly,

| T 1S HEREBY ORDERED t hat Appeal No. 30608 is dism ssed
for lack of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, Novenber 9, 2010.

Presi di ng Judge

Associ at e Judge

Associ at e Judge



