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NO. 30285
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
STATE OF HAWAI ‘I, Plaintiff-Appellee, v.

KYLE F. K. CORREA, Defendant - Appell ant,
and RYAN C. PEREZ, Defendant

APPEAL FROM THE CI RCUI T COURT OF THE FI RST Cl RCUI T
(CRIM NAL NO. 09- 1- 0208)

SUMMARY DI SPOSI TI ON. ORDER
(By: Fol ey, Presiding Judge, Fujise and Reifurth, JJ.)

Def endant - Appel | ant Kyle F. K Correa (Correa) appeals
fromthe Judgnment of Conviction and Sentence entered on Decenber
29, 2009 in the Crcuit Court of the First Crcuit (circuit
court).? Correa was convicted by the jury on Count |, Pronoting
a Dangerous Drug in the Second Degree in violation of Hawaii
Revi sed Statutes (HRS) § 712-1242 (Supp. 2009), and on Count 111,
Unl awf ul Use of Drug Paraphernalia in violation of HRS § 329-
43.5(a) (1993). Correa was sentenced to ten years incarceration
on Count | and five years incarceration on Count |11, running
concurrently, with credit for tine served, and with a nmandatory
mnimumtermof two years and six nonths as a repeat offender

On appeal, Correa contends that: (1) the circuit court
erred by failing to instruct the jury on a choice of evils
defense; (2) his conduct was justifiable under either a choice of
evils defense or duress defense, and thus there is insufficient
evi dence to support his conviction; (3) the circuit court abused
its discretion in denying Correa's notion for a mstrial based on
the prosecutor's m sconduct; and (4) the prosecutor commtted

y The Honorable Virginia L. Crandall presided.
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m sconduct during his cross-exam nation of Correa.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
the argunents advanced and the issues raised by the parties, we
resolve Correa's points of error as foll ows:

The Court Did Not Err in Failing to Gve a Choice of Evils
Def ense Instruction

Def endants have a right to jury instructions on any
theory of defense that has support in the evidence, even if they
fail to request it; neverthel ess, defendants nust overcone the
presunption that an unobjected-to jury instruction is correct.
State v. Sawyer, 88 Hawai ‘i 325, 333, 966 P.2d 637, 645 (1998);
State v. N chols, 111 Hawai ‘i 327, 337, n.6, 141 P.3d 974, 984,
n.6 (2006). On appeal, we "ascertain whether the jury
instructions given by the circuit court, when read and consi dered
as a whole, are prejudicially insufficient, erroneous,
inconsistent, or msleading." State v. Stenger, 122 Hawai ‘i 271,
281, 226 P.3d 441, 451 (2010) (enphasis added).

The circuit court instructed the jury that Correa had
raised the affirmative defense of duress,? and explained that the
defense had the followi ng three el enents.

2 Duress is defined in the |aw as follows:

(1) It is a defense to a penal charge that the defendant
engaged in the conduct or caused the result alleged because he was
coerced to do so by the use of, or a threat to use, unlawful force
agai nst his person or the person of another, which a person of
reasonable firmess in his situation would have been unable to
resist.

(4) When the conduct of the defendant would otherw se be
justifiable under section 703-302, this section does not preclude
the defense of justification.

(5) In prosecutions for any offense described in [The Hawai
Penal ] Code, the defense asserted under this section shal
constitute an affirmative defense. The defendant shall have the
burden of going forward with the evidence to prove the facts
constituting such defense, unless such facts are supplied by the
testimony of the prosecuting witness or circumstance in such
testimony, and of proving such facts by a preponderance of the
evi dence pursuant to section 701-115.

Haw Rev. StaT. § 702-231 (1993).
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1. The defendant engaged in the conduct or caused
the result alleged in the Conpl aint because the defendant
was coerced to do so by the threat to use or use of unl awful
force against the defendant's person or another person

2. The unlawful force used or threatened to be used
was the type that a person of reasonable firmess in the
def endant's situation would have been unable to resist;

3. The defendant did not recklessly place hinmself
in the situation in which it was probable that the defendant
woul d be subjected to duress.

Correa did not request that the circuit court issue a choice of
evils instruction and, in fact, approved the instructions as
given. Correa contends now, however, that the circuit court
erred in not also providing a choice of evils instruction.

Duress and choice of evils are conceptual ly distinct
defenses with different elenents.® Consistent with the foregoing
principles, Correa was entitled to an instruction on the choice
of evils defense as long as sone evidentiary support for the
essential conponents of the defense was introduced. W exam ne,
t heref ore, whether evidence was adduced bel ow to support a choice
of evils defense instruction.

The choice of evils defense requires that the defendant
reasonably believe that his conduct is "necessary to avoid an
i mm nent harmor evil to the actor or to another[.]"* Haw Rev.

s/ The United States Supreme Court explained the difference between
the duress and choice of evils defenses:

Common | aw historically distinguished between the defenses
of duress and necessity [or choice of evils]. Duress was said to
excuse crim nal conduct where the actor was under an unl awf ul
threat of imm nent death or serious bodily injury, which threat
caused the actor to engage in conduct violating the literal terns
of the crimnal law. MWhile the defense of duress covered the
situation where the coercion had its source in the actions of
ot her human bei ngs, the defense of necessity, or choice of evils,
traditionally covered the situation where physical forces beyond
the actor's control rendered illegal conduct the |l esser of two
evils.

United States v. Bailey, 444 U S. 394, 409-10 (1980).

4 Choi ce of evils is defined, in relevant part:

(1) Conduct which the actor believes to be necessary to
avoid an imm nent harmor evil to the actor or to another is
justifiable provided that:

(a) The harm or evil sought to be avoided by such
conduct is greater than that sought to be
(continued...)
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StaT. 8 703-302(1) (1993) (enphasis added). Correa contended
that he was selling drugs when he was arrested in February 2009
because the drug dealer for whom he was selling, Lance Bernard
(Bernard), had put a gun to the head of Correa's infant daughter
i n Novenber 2008 when Correa originally objected to selling for
Bernard.® According to Correa, he owed $8,000 - $9,000 for drugs
"fronted" to him but not paid for in approximtely 2003, when
Correa was |last using drugs. According to Correa, he proceeded
fromthat point to sell drugs because he was afraid that Bernard
"was going to hurt [his daughter]."

There was no evidence, however, that Correa or his
daughter were under an inmm nent threat of harm when Correa was
arrested in February 2009, or at any tinme since the Novenber 2008
incident. Correa conceded that he could have borrowed the noney
to repay Bernard fromhis nother, his father, or his sister, but
he did not because he was ashaned and scared. [In addition,
rather than sell all of the drugs that Bernard was providing him
t hus payi ng Bernard off sooner and "get everything over with[,]"
Correa began taking out a portion of each delivery for his own
use.

Since the essential elenents of the choice of evils
defense are mssing fromthe evidence, Correa failed to present
sufficient evidence to overcone the presunption that the Court's
unobj ected-to jury instructions were correct. Although
sufficient evidence was presented to support giving a duress

4(...continued)
prevented by the | aw defining the offense
charged][.]

Haw Rev. STAT. § 703-302(1)(a) (1993).

Furthernmore, "In this chapter, unless a different meaning is
plainly required: 'Believes' means reasonably believes." Haw Rev. STAT.
§ 703-300 (1993).

Bl According to Correa, he and Bernard had gone out for the evening

to Wai pio where they "drank, sang karaoke, and just talked story and cruised."
Thereafter, Correa drove himself and Bernard back to Correa's hone. Correa
went into his house and retrieved his daughter because he heard her crying.
Correa brought his daughter with him back into his truck, and "showed

[ Bernard] nmy daughter." At that point, Bernard reached into his pocket,
grabbed a bag of crystal nmethamphetam ne, and threw it on Correa's |ap, saying
"About the noney that you owe." \When Correa objected, Bernard "held a gun to

my daughter's head."

4



NOT FOR PUBLICATION INWEST'SHAWAII REPORTSOR THE PACIFIC REPORTER

defense, there was no evi dence adduced to support giving an
instruction on choice of evils. Cf. State v. Otiz, 93 Hawai ‘i
399, 408, 4 P.3d 533, 542 (App. 2000) (sufficient evidence to
support choice of evils instruction, but insufficient to require
gi ving duress instruction).

In addition, there is no reasonable possibility that
the jury, having rejected the duress defense which, as applied to
the facts of this case, incorporates no specific immnency
requi renent, could have found Correa's conduct justified under a
choice of evils defense. As a result, the circuit court's
failure to instruct the jury on a choice of evils defense,
unobj ected to by the defense, is not reversible error.

1. There Was Sufficient Evidence to Support Correa's
Convi ction, And Correa's Conduct Was Not Justified Under
Ei t her the Duress or Choice of Evils Defense

In his second point of error, Correa contends that his
conduct was justifiable under either a duress or choice of evils
defense. As discussed above, a choice of evils defense was
unwarr ant ed under the circunstances. The remaining question then
is whether there was substantial evidence to support the jury's
conclusion that Correa did not prove duress. For reasons simlar
to those discussed above with regard to the choice of evils
defense, we conclude that there was substantial evidence to
support the jury's verdict and its inplicit conclusion that
duress had not been proven.

Evi dence established that Bernard threatened Correa
once, in Novenber 2008, and that he had not reiterated that
threat prior to Correa's arrest in February 2009. Evidence
further established that Correa understood that Bernard's threat
related to an unpai d debt that had existed since approximtely
2003, and that Correa had the wherewthal to pay off the debt
w t hout undertaking to sell Bernard's drugs. According to
Correa, he and Bernard never again discussed Correa's debt or the
degree to which Correa had paid it off or down over the
i nterveni ng nont hs.
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"[ E] vi dence adduced in the trial court nust be
considered in the strongest light for the prosecution when the
appel l ate court passes on the legal sufficiency of such evidence
to support a conviction. . . . The test on appeal is not whether
guilt is established beyond a reasonabl e doubt, but whether there
was substantial evidence to support the conclusion of the trier
of fact." State v. Batson, 73 Haw. 236, 248, 831 P.2d 924, 931
(1992) (citations omtted). The evidence adduced here at trial,
when viewed in this light, was sufficient for the jury to
conclude that Correa had failed to prove that he was possessing
and selling drugs in February 2009 "because he was coerced to do
so by the use of, or a threat to use, unlawful force against his
person or the person of another[.]" Haw Rev. Star. 8§ 702-231(1).

1. The Court Did Not Abuse Its Discretion in Denying Correa's
Motion for a Mstrial Were the Basis for The Mtion Was
Correa's Allegation of Prosecutorial M sconduct

Correa contends that the prosecutor conmtted

m sconduct when, while cross-exam ning Correa, the prosecutor

guestioned himas to when he first started selling "nmeth" and

responded to defense counsel's objection by stating "Ckay. Let's
not tal k about any prior instances."
Correa argues that the effect of the prosecutor's

m sconduct was to portray Correa as a long-tine drug deal er, and

that this "directly affected the jury's assessnent of Correa's

defense . . . [and] deprived Correa of his right to a fair
trial[.]" Correa noved for a mistrial, which was denied.® 1In
8/ The motion and the court's ruling arose as follows:
Q. [ Prosecutor]: So tell us, when was your first

sale of meth?

[ Def ense counsel ]: I'"'m going to object, your
Honor, as to relevance.

[ Prosecutor]: It goes to —-

THE COURT: Overrul ed.

[ Prosecutor]: Thank you

[ Co-def endant's counsel]: Your Honor, there

should be a time franme.
(continued. . .)
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his third point of error, Correa contends that the circuit court

8(...continued)
THE COURT: From Oct ober of 2008

Q. [ Prosecutor]: Okay. Let's not talk about any
prior instances. Let's tal k about -—-

[ Def ense counsel ]: I'"'m going to object to the
form of the question.

THE COURT: Sust ai ned

[ Def ense counsel]: Ask that the question be
stricken and he be cautioned not to make that sort of
accusation.

THE COURT: Correct, [Prosecutor].

[ Co-def endant's counsel]: Your Honor, can we
approach the bench, please?

THE COURT: Yes.

(A bench conference was had on the record as
follows:)

[ Co-def endant's counsel]: Your Honor --

[ Def ense counsel]: I"I'l make a notion for
m strial at this point with that question. It made the
implication that ny client has dealt drugs for a |long period
of time, and | think that's outrageous. I don't think the
jury should have heard a question like that, and I'd ask for
that -— that you grant a m strial.

[ Co-def endant's counsel]: Your Honor,
unfortunately | feel like I'm obligated to join in the

motion, as well.

[ Prosecutor]: Your Honor, my response is that
-— my intention in asking the question was in response to
I'"'m not going to talk about anything else, | just want to
talk about in relation to this duress issue. But 1've got
to understand how | did come across. But, nevertheless,
do apol ogi ze to Defense counsel for the way it came out.
But | still don't believe it rises to the level of manifest
injustice to warrant a mistrial at this juncture. And | do
intend to cure it with my further questioning

THE COURT: Court denies the notion for
m strial. The jury's been instructed to disregard and
follow the Court's instructions. And the reason that the
Court had overruled the objection was because it was
relevant to the duress defense in terms of when he was asked
when was the first time, and that's relevant with respect to
the relevant time frame of this case, which is why the Court
said October 2008; then [Prosecutor] did not need to make
his comment, which has been stricken, he's been adnoni shed
in front of the jury, and they will disregard that. But the
first time he sold in relation to the affirmati ve def ense of
duress is relevant.
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abused its discretion in denying Correa's notion for mstrial.
The denial of a notion for mstrial is within the sound

discretion of the trial court and will not be upset absent a

cl ear abuse of discretion. State v. Loa, 83 Hawai ‘i 335, 349,

926 P.2d 1258, 1272 (1996). "'The trial court abuses its

di scretion when it clearly exceeds the bounds of reason or

di sregards rules or principles of law or practice to the

substantial detrinment of a party litigant.'" State v. Rogan, 91

Hawai ‘i 405, 411, 984 P.2d 1231, 1237 (1999) (quoting State v.

Ganal, 81 Hawai ‘i 358, 373, 917 P.2d 370, 385 (1996).
Additionally, trial errors are not viewed in isolation.

Rat her, an error "nust be examned in light of the entire

proceedi ngs and given the effect which the whole record shows it

to be entitled. |In that context, the real question becones
whet her there is a reasonable possibility that error m ght have
contributed to conviction.”" State v. Haili, 103 Hawai ‘i 89, 100,

79 P.3d 1263, 1274 (2003) (quoting State v. Heard, 64 Haw. 193,
194, 638 P.2d 307, 308 (1981).

In this case, there was overwhel m ng and conpel ling
evidence to prove Correa's guilt beyond a reasonabl e doubt.
Moreover, immediately after the defense objected to the
prosecutor's comment about when Correa started selling
met hanphet am ne and "prior instances", the circuit court
sustai ned the objection, struck the question, and cautioned the
prosecutor about the formof the question. See State v.

Waki saka, 102 Hawai ‘i 504, 516, 78 P.3d 317, 329 (2003)
("Cenerally, we consider a curative instruction sufficient to
cure prosecutorial m sconduct because we presune that the jury
heeds the court's instruction to disregard inproper prosecution
comments."). @ ven the overwhel m ng anount of evidence agai nst
Correa, there is no reasonable possibility that the prosecutor's
single question and related coment contributed to Correa's
conviction or prejudiced Correa. As a result, the Court did not
abuse its discretion in denying the defense's notion for a
mstrial
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V. The Prosecutor Did Not Engage in M sconduct During H's
Cross- Exami nation of Correa

Correa argues that the prosecutor's questions during
cross-exam nation, referred to above, were "designed to elicit
hi ghly prejudicial responses that portrayed himas a high-Ievel,
| ong-tine drug dealer.™

"Al | egations of prosecutorial msconduct are revi ewed
under the harm ess beyond reasonabl e doubt standard, which
requi res an exam nation of the record and a determ nati on of
"whether there is a reasonable possibility that the error
conpl ai ned of m ght have contributed to the conviction.""
91 Hawai ‘i at 412, 984 P.2d at 1238 (quoting State v.

Bal i shi sana, 83 Hawai ‘i 109, 114, 924 P.2d 1215, 1220 (1996)).
There are three factors to be considered in review ng a clai mof
prosecutorial m sconduct. First, "the nature of the prosecutor's
m sconduct ,"” second, "the pronptness of a curative instruction or
lack of it," and third, "the strength or weakness of the evidence
agai nst the defendant." State v. Sanuel, 74 Haw. 141, 148, 838
P.2d 1374, 1378 (1992).

In this case, the prosecutor stated, "Ckay. Let's not
tal k about any prior instances." The defense imediately
objected to the formof the question. During a subsequent bench
conference, the prosecutor explained that the question was
intended to address the defense's claimof duress. The
prosecutor went on to ask only about sal es transactions that
occurred after Cctober 2008.7 For exanple, Correa was asked "how
many baggi es woul d you say you sold between COct ober 2008 and
February, when you were arrested?”

"Once having taken the witness stand in his behalf, the
def endant may be cross-exam ned on collateral matters bearing
upon his credibility, the sane as any other witness." State v.

Rogan,

u Correa's m sconduct argunment references two segments of the
prosecutor's cross-exam nation. The first segment is described above in
relation to Correa's third point of error (the circuit court's denial of

Correa's motion for mistrial). The second segment incorporated nore detail ed
questions about the sales conducted by Correa from Novenber 2008 to the time
of his arrest. Correa made no objection to this second set of questions. I n
the absence of an objection, we review for plain error. State v. Waki saka,

102 Hawai ‘i at 513, 78 P.3d at 326 (2003). Because the prosecutor's questions
related directly to Correa's defense of duress, we find no error.

9
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Napul ou, 85 Hawai ‘i 49, 57, 936 P.2d 1297, 1305 (App. 1997)
(internal quotation marks and brackets omtted) (quoting State v.
Poki ni, 57 Haw. 17, 22, 548 P.2d 1397, 1400 (1976). Taken in
context, the prosecutor's questions related to Correa's
affirmati ve defense and did not exceed the scope of perm ssible
conduct .

Consequently, the prosecutor's cross-exam nation did
not constitute m sconduct.
V. Concl usi on

For the foregoing reasons, the circuit court's
Decenmber 29, 2009 Judgnment of Conviction and Sentence is
af firnmed.

DATED: Honol ul u, Hawai ‘i, Novenber 1, 2010.

On the briefs:

Jeffrey A Hawk
(Hawk Sing Ignacio & Waters) Presi di ng Judge
f or Def endant - Appel | ant .

St ephen K. Tsushi ma, Associ ate Judge
Deputy Prosecuting Attorney,
Cty & County of Honol ul u,
for Plaintiff-Appellee.
Associ at e Judge
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