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NO. 28473
I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

M CHELE R. STEI GVAN, Pl aintiff-Appellant, v.
QUTRI GGER ENTERPRI SES, | NC., dba OHANA SURF HOTEL,
Def endant - Appel | ee, and JOHN DCES 1-5; JANE DCES 1-5;
DOE ENTI TIES 1-5; DOCE PARTNERSHI PS 1-5; DOE LI M TED
PARTNERSHI PS 1-5; DOE JO NT VENTURE 1-5 AND
DOE CORPORATI ONS 1-5, Defendants

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CI RCU T
(CVIL NO 05-1-0274)

SUMVARY DI SPCSI TI ON ORDER
(By: Foley, Presiding Judge, Leonard and Reifurth, JJ.)

Plaintiff-Appellant Mchele R Steigman (Stei gnan)
appeals fromthe March 6, 2007 Final Judgnent (Final Judgnent)
entered by the GCircuit Court of the First Crcuit (Crcuit Court)
in favor of Defendant-Appellee Qutrigger Enterprises, Inc., doing
busi ness as Chana Surf Hotel (Qutrigger).?

This appeal arises froma jury trial wherein the jury
rejected Steigman's negligence claimagainst Qutrigger. On
appeal, Steigman contends that the Grcuit Court erred by: (1)
denying her Hawai ‘i Rules of Civil Procedure (HRCP) Rule 50
Motion for Judgnent as a Matter of Law and HRCP Rule 50 Mbdtion
for Judgnent Notw thstanding the Verdict, or in the alternative,
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for New Trial;? (2) instructing the jury that a hotel operator

may not, under certain circunstances, be liable for physical harm
caused by known or obvious dangers; (3) failing to strike
references to non-adm ssible evidence; and (4) failing to strike
Qutrigger's expert testinony for, inter alia, violation of the
Hawai ‘i Rul es of Evidence (HRE) Rule 615 w tness excl usionary

rul e.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resolve Steigman's points of error as follows:

(1) Steigman argues that the Grcuit Court erred in
denyi ng her Mdtion for Judgnent as a Matter of Law and Motion for
a New Trial because "the only reasonabl e concl usion was t hat
Qutrigger was negligent.” W disagree.

An occupier of land, such as a hotel operator, has a
duty to use reasonable care for the safety of all persons
reasonably anticipated to be upon the prem ses, including hotel
guests. Bidar v. Anfac, Inc., 66 Haw. 547, 552, 669 P.2d 154,
159 (1983). This duty is to take reasonable steps to elimnate,

or adequately warn users against, conditions posing an
unreasonabl e risk of harmif the possessor of |and knows or
shoul d have known of the unreasonable risk. Corbett v. Ass'n of
Apartment Omers of Wiilua Bayview Apartnents, 70 Haw. 415, 417,
772 P.2d 693, 695 (1989). Liability cannot be inposed when the
possessor of |and has not been put on actual or constructive

notice of the unsafe condition or defect that allegedly causes

2 Since 1993, HRCP Rule 50 has referred to "motions for judgnment
not wi t hst andi ng the verdict" as "renewed notions for judgment as a matter of
law." See Nelson v. University of Hawai ‘i, 97 Hawai ‘i 376, 392 n.14, 38 P.3d

95, 112 n.14 (2001) (citing HRCP Rule 50). As this amendment was not intended
to result in a substantive change of |aw, see id., we shall hereafter refer to
Steigman's "notion for judgment notwithstanding the verdict" under the correct
term nol ogy.
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plaintiff's injury. Harris v. State, 1 Haw. App. 554, 557, 623
P.2d 446, 448 (1981).
The duty of care owed by a private possessor of |and,

such as Qutrigger, does not require or include "the elimnation
of known or obvious hazards which are not extrenes and which [the
person claimng injury] would reasonably be expected to avoid."
Id. (citation omtted); see also Kole v. AMFAC, Inc., 69 Haw
530, 532, 750 P.2d 929, 930 (1988).

Wil e the existence of a duty is a question of |aw,
McKenzie v. Hawaii Permanente Med. Group, Inc., 98 Hawai ‘i 296,
298, 47 P.3d 1209, 1211 (2002), the discreet determ nation of
whet her a condition is, in fact, known or obvious is generally a

guestion for the trier of fact. See Celber v. Sheraton-Hawai i
Corp., 49 Haw. 327, 330-331, 417 P.2d 638, 640 (1966)
(itnstruction permtting jury to find that condition in hotel was

obvi ous perm ssible if obviousness sufficiently supported by

record evidence); cf. Tabieros v. dark Equi pment Co., 85 Hawai ‘i
336, 364, 944 P.2d 1279, 1307 (1997) (in product liability suit,
citing case law for proposition that "[a]lthough the question of

whet her a duty exists is one of |aw, the question of whether a
risk is obvious or generally known is one of fact and thus should
be decided by the trier of fact when reasonabl e m nds may
differ."); Maguire v. Hlton Hotels Corp., 79 Hawai‘ 110, 116-
17, 899 P.2d 393, 399-400 (1995) (in negligence suit agai nst
hotel, concluding that existence of duty turned on reasonabl e

forseeability of injury which is a question of fact unless
reasonabl e m nds cannot differ).

Based on Steigman's own testinony, she stepped barefoot
and wet onto a lanai that was exposed to wind and rain
i mredi ately after, and possibly during, a heavy rainstormw thout
| ooking at the lanai's snoboth concrete floor. Prior to
Steignan's accident, there were no reported incidents of guests
falling on wet |anai surfaces, although it was known that the
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| anai s coul d becone slippery when wet. In addition, Steigman's
expert witness testified that the co-efficient of friction of the
| anai's surface when wet was bel ow the m ni mrum co-efficient of
friction for a safe wal king surface. Wile there is conflicting
evidence in the record, we cannot conclude that there can be but
one reasonabl e conclusion as to the proper judgnent.
Accordingly, we conclude that the Grcuit Court did not err in
denying Steigman's notion for judgnent as a matter of |aw and did
not abuse its discretion in denying Steigman's notion for a new
trial.

(2) Steigman argues that the Grcuit Court erred by
gi ving the "known or obvious" jury instruction because that
instruction conflicts with the Hawai ‘i conparative negligence
statute, originally enacted in 1969 and now codified at Hawai i
Revi sed Statutes (HRS) 8§ 663-31 (1993). The jury instruction and
HRS 8§ 663-31 respectively provide that:

A hotel operator is not liable to its guests for
physi cal harm caused to them by any activity or condition in
the hotel whose danger is known or obvious to them unless
the hotel operator should anticipate the harm despite such
knowl edge or obvi ousness.

The word "known" denotes not only know edge of the
exi stence of the condition or activity itself, but also
appreciation of the danger it involves. Thus the condition
or activity nmust not only be known to exist, but it nust
al so be recognized that it is dangerous, and the probability
and gravity of the threatened harm nust be appreciated
"Obvi ous" means that both the condition and the risk are
apparent to and would be recognized by a reasonable man, in
the position of the guest, exercising ordinary perception
intelligence, and judgnent.

§ 663-31. Contributory negligence no bar; conparative

negligence; findings of fact and special verdicts. (a)
Contri butory negligence shall not bar recovery in any action
by any person . . . for negligence resulting in . . . injury

to person or property, if such negligence was not greater
than the negligence of the person...against whom recovery is
sought, but any damages allowed shall be dimnished in
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proportion to the anount of negligence attributable to the
person for whose injury, damage or death recovery is made. 3

Steigman clains that, contrary to the chall enged
i nstruction, a known or obvious danger should, if anything,
nmerely increase her conparative percentage of fault under HRS
8§ 663-31 rather than conpletely bar her negligence action.* W
di sagr ee.

Hawai ‘i appellate courts have inplicitly rejected
Steignman' s contention by consistently articulating and appl yi ng
t he known or obvious doctrine after the enactnent of the
conparative negligence statute in both published and unpubli shed
prem ses liability decisions. See generally Harris, 1 Haw. App
at 557, 623 P.2d at 448 (in 1981, stating that "the duty of care
which the State, as an occupier of the prem ses owed to the

appel l ant does not require the elimnation of known or obvious
hazards which are not extrenes and whi ch appel |l ant woul d
reasonably be expected to avoid"); Kole, 69 Haw. at 532, 750 P.2d
at 930 (in 1988, citing case law for proposition that "occupier
of land has duty to warn persons comng on to | and of known
dangers not known by nor obvious to the latter").

3 This Court has previously sunmarized the | egal effect of HRS
8§ 663-31:

Hawai ‘i *s nodified comparative negligence statute, HRS
§ 663-31, bars a plaintiff's recovery only if the
plaintiff's negligence is greater than the negligence of al
defendants involved. If recovery is not barred, HRS § 663-31
then reduces the plaintiff's recovery against the defendant
or defendants by the proportion of fault of the negligent
plaintiff. The purpose of this statute is to allow one party
at fault in an accident resulting in injury to be
reconmpensed for the damages attributable to the fault of
another if the former's negligence was not the primary cause
of the accident.

Rapoza v. Parnell, 83 Hawai ‘i 78, 82, 924 P.2d 572, 576 (App. 1996) (interna
quotation marks and citation omtted).

4 There is no dispute that the subject jury instruction accurately

conveys the "known or obvious" doctrine under Hawai ‘i | aw. Rat her, Steigman
rai ses the discreet argument that the "known or obvious" doctrine is
inherently inconpatible with principles of conparative negligence

5
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Mor eover, there is no inherent conflict between the
known or obvious doctrine and the conparative negligence statute.
HRS 8§ 663-31 provides that "[c]ontributory negligence shall not

bar recovery in any action . . . if such negligence was not
greater than the negligence of the person . . . against whom
recovery is sought." Thus, the conparative negligence anal ysis,

is applied only if the defendant is found to have been negligent.

The known or obvious doctrine is determ native of the
threshol d i ssue of defendant's negligence, and nore specifically,
whet her the defendant possessor of |and owes a legal duty to the
injured party. See Harris, 1 Haw. App. at 557, 623 P.2d at 448
("the duty of care which the State, as an occupi er of the

prem ses owed to the appellant does not require the elimnation
of known or obvi ous hazards which are not extrenes and which
appel  ant woul d reasonably be expected to avoid"). Therefore, if
the finder of fact determ nes that the hazard falls within the
known or obvious doctrine, the question of conparative negligence
is never reached as the defendant owes no duty to the plaintiff,
and accordi ngly, cannot be negligent as a matter of law. In the
absence of a legal duty owed to the plaintiff, there is no
negl i gence to conpare under HRS 8§ 663-31. Cf. Anderson v. Ruoff,
100 Chi o App.3d 601, 604, 654 N E.2d 449, 451 (Chio Ct. App.
1995) ("The open and obvi ous doctrine, therefore, is not

i nconsistent with the conparative negligence principles set forth
in RC 2315.19. Rather, the open and obvi ous doctrine is
determ native of the threshold issue, the | andowner's duty.");
Riddle v. McLouth Steel Products Corp., 440 Mch. 85, 99, 485

N. W2d 676, 683 (Mch. 1992) (rejecting argunent that "open and
obvi ous danger" rule conflicted with conparative negligence and

citing case |law for proposition that "before a plaintiff's fault
can be conpared with that of the defendant, it obviously mnust
first be determ ned that the defendant was negligent."). The
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Circuit Court did not err in giving the known or obvious jury
instruction.?®

(3) Steigman argues that the Crcuit Court erred in
failing to strike the testinony of Qutrigger's expert nedical
exam ner, Dr. Joshua Prager, because Qutrigger violated the
W tness exclusion rule set forth in HRE Rul e 615 by di scussi ng
another witness's testinony with Dr. Prager imediately prior to
Dr. Prager's testinony.

Ceneral ly, "nonconpliance with a sequestrati on order
under HRE Rul e 615 does not require a new trial unless the
court's decision to allow the allegedly tainted testi nony was an
abuse of discretion or resulted in prejudice[.]" Elnmaleh, 7 Haw.
App. at 493, 782 P.2d at 890 (citation and internal quotation
marks omtted). The "sanctions which a court chooses to attach
to the violation of its sequestration order is a matter within
the discretion of the court.” 1d. (citation, brackets, and
internal quotation marks omtted). Steigman bears the burden to
denonstrate that "there was either prejudice or an abuse of
discretion.” 1d. (citation and internal quotation marks
omtted).

Even assum ng that Qutrigger violated the HRE Rul e 615
W tness exclusionary rule, Steigman has failed to neet her

5 In chall enging the known or obvious jury instruction, Steigman

rai ses two additional arguments which we simlarly reject. First, Steigman
contends that this court nust follow Larsen v. Pacesetter Systens, Inc., 74
Haw. 1, 35-36, 837 P.2d 1273, 1290-91 (1992) which held that, under principles
of comparative negligence, "secondary inplied assunmption of risk" or in other
words "where [a] plaintiff knows of the danger presented by a defendant's

negli gence and proceeds voluntarily and unreasonably to encounter it," does
not automatically bar a plaintiff's recovery. 1d. at 35-36, 837 P.2d at 1290-
91. We reject this contention primarily because the holding in Larsen was
expressly limted to product liability and warranty actions. I ndeed, we are
aware of no Hawai ‘i authority which has extended Larsen or the "secondary
inmplied assunption of risk" doctrine to the instant realm of prem ses
liability. W also note that Hawai ‘i appellate courts have, albeit in

unpubl i shed decisions, reaffirmed the vitality of the "known or obvious"
doctrine within the context of premses liability after both Larsen and the
enact ment of the conparative negligence statute. Steigman further argues that
there was no record evidence of a known or obvious condition on the |anai, and
therefore, no factual basis to give the instruction. As noted above, there
was substantial evidence to support such a finding by the jury.

7
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burden.® Here, the Circuit Court: (1) instructed the jury that
Dr. Prager reviewed Dr. Ferrante's testinony prior to testifying
and that this fact could be considered in weighing Prager's
credibility; (2) permtted Steigman to cross-exam ne Dr. Prager
about his review of Dr. Ferrante's testinony; and (3) permtted
Steigman to reference Dr. Prager's review of Dr. Ferrante's
testinmony in closing argunment. In addition, Dr. Prager's
chal I enged testinony could not have neaningfully prejudiced
St ei gnan because Prager's chall enged testinony was restricted to
the el enments of causation and danages which the jury did not
reach in rendering its verdict. W conclude that the Crcuit
Court did not abuse its discretion when it refused to strike Dr.
Prager's testinony in its entirety.” See Elnmaleh, 7 Haw. App. at
493, 782 P.2d at 890.

(4) Steigman argues that the Grcuit Court erred by

failing to strike references to the content of certain docunents
related to the separation of her enploynent (these docunents
include a Disciplinary Report signed by Steigman and a Separation
St at enent unsigned by Steigman and are collectively referred to
as the Term nation Docunents). Specifically, Steigman identifies

6 There is persuasive authority which suggests that expert

wi t nesses, such as Dr. Prager, should generally fall outside the scope of the
HRE Rul e 615 witness exclusionary rule. See generally Opus 3 Ltd. v. Heritage

Park, lInc., 91 F.3d 625, 629 (4'" Cir. 1996) (under identical version of
Federal Rules of Evidence (FRE) Rule 615, stating that "[b]ecause Rule 615 is
designed to preclude fact witnesses from shaping their testinony based on
other witnesses' testinony, it does not mandate the sequestration of expert
wi tnesses who are to give only expert opinions at trial."); U.S. v. Crabtree
979 F.2d 1261, 1270 (1992) (under FRE 615, stating that "there is little if
any difference between counsel disclosing prior testinmny to an expert and
havi ng an expert listen to such testinmony in the courtroom'); State v.

Hart mann, 120 Hawai ‘i 49, 200 P.3d 418 (App. 2009) (unpublished SDO) (within
context of HRE Rule 615, declining to conclude that expert witness could not
base opinion on information received during trial).

7 Stei gman al so argues that, in violation of the Pretrial Order, Dr

Prager presented opinions to the jury not disclosed in his October 6, 2006
written report or October 10, 2006 deposition. As noted above, however
Prager's chall enged testimony was confined to causation and damages which the
jury did not reach in rendering its verdict. Therefore, even assum ng a
violation of the Pretrial Order, any error was harm ess.

8
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as error Stanley Om ngs' reading of his File Chronol ogy on cross-
exam nation, Qutrigger's reference to "tinmecard fraud" during its
cross-examnation of Dr. Ferrante, and Qutrigger's reference to
Ow ngs' testinony and the content of the Term nation Docunents
during cl osing argunent.

Owm ngs opi ned, as an expert w tness, that Steigman was
essentially unenpl oyabl e given her foot injury and | ack of
education. Own ngs testified that he revi ewed nunmerous enpl oynent
docunents, including the Term nati on Docunents, which Ow ngs
received from Steigman's counsel. Based on his eval uation
Owi ngs drafted an assessnent and attached a File Chronol ogy which
sumari zed the witten docunents reviewed during his eval uation.
On cross-exam nation, Qutrigger requested that Onsm ngs read froma
portion of his File Chronol ogy that stated that Steigman was
"di scharged for timecard fraud, reporting hours that she did not
wor k, i nsubordination, not follow ng directions given by
supervi sor, violation of conpany rule, safety concerns, over use
of phone."™ The File Chronol ogy was not admtted into evidence.

In Hawai ‘i, an expert w tness, such as Ow ngs, may base
his or her opinion "upon matters otherw se inadm ssible" in both
crimnal and civil actions. See Estate of Klink ex rel. Klink v.
State, 113 Hawai ‘i 332, 355, 152 P.3d 504, 527 (2007) (citations
omtted); State v. Yip, 92 Hawai‘i 98, 108, 987 P.2d 996, 1006
(App. 1999) (citing HRE Rule 703). Thus, "broad
cross-exam nation of an expert is permtted, in recognition of

the liberal bases allowed for an expert's testinony." Lai v. St.
Peter, 10 Haw. App. 298, 315, 869 P.2d 1352, 1361 (App. 1994),
overrul ed on other grounds by R chardson v. Sport Shinko (Wi KiKi
Corp.), 76 Hawai ‘i 494, 502 n.10, 880 P.2d 169, 177 n.10 (1994).
This principle is set forth in HRE Rule 702.1(a) and its
commentary. Pursuant to Rule 702.1(a), a party may generally

cross-exam ne an expert on the matter upon which the expert's
opinion is based and the reasons for the expert's opinion, even
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if the basis for the expert's opinion would ordinarily be
i nadm ssable. See, e.qg., In re Doe, 81 Hawai ‘i 447, 452, 456-57,
918 P.2d 254, 259, 263-64 (App. 1996); cf. Myanmoto v. Lum 104
Hawai ‘i 1, 15-16, 84 P.3d 509, 523-24 (2004).

Ow ngs, as part of his expert assessnent, reviewed

various enpl oynment docunents, including the Term nation Docunents
and outlined all reviewed docunents in his File Chronol ogy.
Therefore, pursuant to HRE Rule 702.1(a), CQutrigger could
properly cross-exanm ne OM ngs regarding the content of his File
Chr onol ogy, which sunmarized the docunents upon whi ch Om ngs
expert opinion was |argely based.

Unlike OMngs, Dr. Ferrante, Steigman's expert nedica
exam ner, did not rely on the Term nation Docunents in rendering
his opinion and testified that he was unaware that Steigman had
been term nated. As the Term nation Docunents were never
admtted into evidence, Qutrigger's reference to Steignman's
all eged tinecard fraud during its cross-exam nation of Ferrante
was inproper.® The Circuit Court failed to strike Qutrigger's
reference to timecard fraud or provide a curative jury
instruction despite Steigman's requests.

In civil cases, the extent of cross-exam nation "w ||
not be the subject of reversal unless clearly prejudicial to the
conplaining party." Bhakta, 109 Hawai ‘i at 208, 124 P.3d at 953
(internal quotation marks and citation omtted); see also Nature
Conservancy v. Nakila, 4 Haw. App. 584, 596, 671 P.2d 1025, 1034
(1983) (stating that "[matters regarding the exam nation of

W tnesses are within the discretion of the trial court and its
rulings will not be subject to reversal absent prejudicial abuse

8 While HRE Rule 608(b) permts, under certain circumstances, Cross-
exam nation into prior instances of conduct bearing on untruthful ness, the
rule is generally limted to: (1) cross-exam nation of the witness whose
credibility is being attacked; or (2) cross-exam nation of a witness
testifying to the character of the witness whose credibility is being
attacked. See HRE Rule 608(b). Here, OQutrigger was not attenpting to attack
Dr. Ferrante's credibility and Ferrante was not testifying to Steigman's
character.

10
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of such discretion,” and concluding that, even if trial court
erred in overruling objection during cross-exam nation, error was
not prejudicial) (citations omtted). W cannot concl ude that
Steignman was clearly prejudiced. First, the Grcuit Court
instructed the jury, which is presuned to follow all of the trial
court's instructions, that counsel's statenents and questions are
not evidence. Sato v. Tawata, 79 Hawai ‘i 14, 21, 897 P.2d 941,
948 (1995) (citation omtted). Second, Dr. Ferrante's testinony
was restricted to causation and damages which the jury did not

reach in rendering its verdict — furthernore, Dr. Ferrante did
not change his expert opinion and testified that he continued to
believe Steigman. Third, and nost inportantly, Qutrigger's
reference to timecard fraud was repeated through OM ng's
testinony, properly elicited on cross-exam nation, that: (1) he
recei ved the Term nation Docunents from Stei gman's counsel, and
(2) the Term nation Docunments stated that W/ der Construction
term nated Steigman for, inter alia, tinecard fraud.

Steignan failed to object during closing argunents to
Qutrigger's reference to OnM ng's testinony and the content of the
Term nati on Docunments. Accordingly, this contention is waived.
See Stewart v. Brennan, 7 Haw. App. 136, 148, 748 P.2d 816, 824
(1988); Young v. Price, 48 Haw. 22, 29, 395 P.2d 365, 370 (1964);
cf. Doe v. Gosvenor Center Associates, 104 Hawai ‘i 500, 515, 92
P.3d 1010, 1025 (App. 2004); State v. U S. Steel Corp., 82
Hawai ‘i 32, 55-56, 919 P.2d 294, 317-18 (1996).

For these reasons, we reject Steigman's argunent that

the Grcuit Court reversibly erred with respect to the references
to the Term nation Docunents.

11



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTSAND PACIFIC REPORTER

Accordingly, the Crcuit Court's March 6, 2007 Final
Judgnent is affirned.
DATED: Honol ul u, Hawai ‘i, Novenber 16, 2010.

On the briefs:

Janice P. Kim Presi di ng Judge
Bruce B. Kim
for Plaintiff-Appellant

Dennis E.W O Connor Associ at e Judge
M chael J. MCGui gan

Charles R Prather

(Rei nwal d O Connor & Pl aydon)
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