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Petitioner-Appellant Maria Styke (Styke) appeals from
the "Order Dissolving Tenporary Restraining Order for Protection”
(Di ssolution Order) that was entered by the Famly Court of the
Second Circuit (famly court)! on May 3, 2007. The Dissolution
Order dissolved a ninety-day tenporary restraining order for
protection (TRO that was entered agai nst Respondent - Appel | ee
Bruce Anthony Sotelo, Jr., (Sotelo) on April 2, 2007. The sole
i ssue presented in this appeal is whether the famly court erred
inruling that Hawaii Revised Statutes (HRS) § 586-5(b) (2006)
required the dissolution of the TRO because a show cause hearing
was not held within fifteen days of the issuance of the TRO W
conclude that the famly court erred in dissolving the TRO and
accordingly, we vacate the Dissolution O der.?

1 The Honorable Keith E. Tanaka presided.

2 Since the TRO has already expired, this appeal is arguably noot.
However, an exception to the mpotness doctrine applies to this case since the
guestion on appeal "affect[s] the public interest"” and is "capabl e of
repetition yet evading review," and "an authoritative determ nation [of the
requi rements of HRS § 586-5(b)] for the future guidance of public officers" is
desirable. Okada Trucking Co. v. Bd. of Water Supply, 99 Hawai ‘i 191, 196-97
53 P.3d 799, 804-05 (2002) (internal quotation marks omitted).
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BACKGROUND

Styke and Sotelo lived together and were involved in a
romantic, intimte relationship. On April 1, 2007, a physical
al tercation ensued between Styke, who was pregnhant, and Sotelo
(April 1, 2007, incident), which resulted in Sotel o being
arrested and charged in a separate crimnal case. Thereafter
according to the record on appeal, Sotelo remained in custody
t hroughout all famly court proceedings relevant to this appeal.

l.

On April 2, 2007, Styke filed an ex parte petition for
a TRO pursuant to HRS Chapter 586 (Petition), claimng that
Sotelo had coonmitted "acts of donestic abuse or threats of
donesti c abuse agai nst [Styke]" beginning on or about Decenber 2,
2006, with the nost recent acts occurring on April 1, 2007. The
Petition alleged that during the April 1, 2007, incident, Sotelo:
punched Styke in the face several tines; pulled her hair; yanked
her head fromside to side; put a pillow over her face, stopping
her from breat hing; choked her; banged her head "agai nst the
tile"; put his knees against her stomach while he was on top of
her; yanked on her head; and shoved her head into a pile of
sheets on the floor.

On April 2, 2007, the famly court granted the Petition
and i ssued a ninety-day TRO agai nst Sotel o, which was served on
Sotel o the sane day. The TRO anong ot her things, restrained
Sotel o fromthreatening or physically abusing Styke, contacting
Styke, or remaining within 100 yards of Styke's place of
residence. The TRO had a stated expiration date of July 3, 2007,
and ordered Sotelo to appear at a hearing to show cause why the
TRO shoul d not continue to be in effect (show cause hearing) on
April 12, 2007, at 8:00 a.m However, due to rather unusual
ci rcunstances, the famly court continued the show cause hearing
three tines.
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A

At the request of Styke's attorney and with no
objection from Sotelo, the famly court, the Honorable Richard T.
Bi ssen, Jr., (Judge Bissen) presiding, continued the April 12,
2007, hearing until April 19, 2007, because Styke was in the
hospi tal . B.

At the April 19, 2007, hearing, Judge Bi ssen recused
hi msel f after recognizing Styke as an individual who had
"subletted a rental unit of this Court's." Judge Bissen related
that he "did not have a positive view of [Styke]."

Sotelo then orally noved to dismss the TRO, on the
ground that the show cause hearing was not held within fifteen
days of the granting of the TRO, which Soleto argued was required
by HRS § 586-5. The parties agreed that Judge Bissen could rule
on the notion. Judge Bissen denied the notion, noting that: he
"couldn't hold [the April 12, 2007,] hearing wi thout both parties
because [HRS 8] 586-35 [sic]3 . . requires that both parties be
present”; Sotelo had not objected to the continuance of the
hearing fromApril 12, 2007, to April 19, 2007; and if Styke had
appeared at the April 12, 2007 hearing, Judge Bi ssen woul d have
recogni zed her and recused hinself. Judge Bissen further
explained that if Styke had appeared and Judge Bi ssen had recused
himsel f at the April 12, 2007, hearing, Judge Bi ssen woul d have
continued the hearing to April 26, 2007, which was "[t]he next
avai |l abl e date" when the Honorable Geronino Valdriz, Jr., (Judge
Valdriz) "will be sitting in this courtroominstead of this

Court." Judge Bissen then continued the show cause hearing to
April 26, 2007, before Judge Valdri z.
C.

At the comrencenent of the April 26, 2007 hearing,
Sotelo renewed his notion to dismss the TRO Judge Valdriz
denied the notion, finding that "the hearing that the Court set
this hearing for and for which [Sotel o] did appear was

8 Judge Bissen was apparently referring to HRS § 586-5.

3
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sati sfactory enough for purposes of holding a hearing even though
that was continued. So I'mnot finding that they violated the
15-day rule.”

The evidentiary hearing on the order to show cause then
ensued. As Styke's direct exam nation began, however, Judge
Valdriz recalled that he had presided over the prelimnary
hearing for Sotelo's crimnal case, which was based on the sane
al | egations of donestic abuse that supported the April 2, 2007,
TRO. Wth respect to the prelimnary hearing, Judge Valdriz
stated the he had found there "was a true bill . . . to indict
[ Sotelo]." At Sotelo's request, Judge Valdriz recused hinself
and continued the hearing to May 3, 2007, before the Honorable
Keith E. Tanaka (Judge Tanaka).

.

At the May 3, 2007, hearing, Sotel o once again sought
to dismss the TRO Relying on Ling v. Yokoyama, 91 Hawai ‘i 131,
980 P.2d 1005 (App. 1999), Judge Tanaka orally granted the notion
and ruled that "today is May 3rd and that's way beyond the 15 day
period fromApril 2nd." Judge Tanaka found that Styke's
hospitalization at the tinme of April 12, 2007, hearing
constituted exceptional circunstances justifying a continuance.
However, Judge Tanaka ruled that the recusals of Judge Bi ssen and
Judge Valdriz did not constitute exceptional circunstances that
justified the continuances of the |later hearings. Judge Tanaka
noted that Sotelo was still subject to conditions of bail in his
crim nal case, which Judge Tanaka believed prohibited Sotelo from
contacting Styke.

On May 3, 2007, Judge Tanaka issued the Dissolution
Order which dissolved and vacated the TRO for "l ack of
prosecution[.]" This tinely appeal followed, and on June 22,
2007, the famly court?* entered "Findings of Fact and Concl usi ons
of Law," which concluded in relevant part:

4 Judge Tanaka entered the findings of fact and conclusions of |aw.

4
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CONCLUSI ONS OF LAW

1. That pursuant to [HRS 8] 586-5(b), "on the earliest
date that the business of the Court will permt, but
no later than fifteen days fromthe date that the
[TRO] is granted, the Court, after giving due notice
to all parties, shall hold a hearing on the
application requiring cause to be shown why the order
shoul d not conti nue. "

2. That "shall hold a hearing” mandates that the hearing
be held within fifteen days. M Suk Ling v. Haa Chun
Yokoyama, 91 Haw. 131 (1999);

3. That the term "hel d" mandates that the hearing shal
be on the merits of the action. M Suk Ling v. Haa
Chun Yokoyama, 91 Haw. 131 (1999).

4. That in this case more than fifteen days had el apsed
since the granting of the [TRO, and as such the Court
grants the Motion to Dism ss

(El'lipsis points in original.)

DI SCUSSI ON

On appeal, Styke argues that the famly court erred in
concluding that (1) as a matter of |law, HRS 8586-5 and Ling
establish a strict nmandate, regardl ess of the circunstances, that
a hearing nust be held within 15 days of the granting of a TRO
and (2) as a matter of fact, "the disqualifications of two famly
court judges did not constitute exceptional circunstances that
war r ant ed conti nuances. "

In response, Sotelo argues that the famly court
correctly dissolved the TRO based on the plain | anguage of HRS
8§ 586-5. Sotelo notes that a TROlimts a "respondent's freedom
to nmove freely and conmunicate wth nmenbers of the community[.]"
Sotelo states that "[when a [TRO is dism ssed because an order
to show cause hearing on it did not occur wwthin the fifteen day
mandate of HRS [8] 586-5(b), the petitioner has another renedy,
to imediately file another [TROQ to be heard within the required
timefranme. "

For the reasons that follow, we hold that HRS
8 586-5(b) did not conpel dissolution of the TRO agai nst Sot el o.
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HRS § 586-5 provides, in relevant part, as follows:

Peri od of order; hearing. (a) A tenporary
restraining order granted pursuant to this chapter shal
remain in effect at the discretion of the court, for a
period not to exceed ninety days fromthe date the order is
grant ed.

(b) On the earliest date that the business of the
court will permt, but no later than fifteen days fromthe
date the tenporary restraining order is granted, the court,
after giving due notice to all parties, shall hold a hearing
on the application requiring cause to be shown why the order
shoul d not continue. |In the event that service has not been
effected, the court may set a new date for the hearing;
provi ded that the date shall not exceed ninety days fromthe
date the tenporary restraining order was granted. All
parties shall be present at the hearing and may be
represented by counsel

(Enphases added.)® The foregoi ng | anguage clearly provides that
a hearing on an application for a TRO "shall" be held "no later
than fifteen days fromthe date the [TRQ is granted[.]"

"It is a well-established that, where a statute

contains the word 'shall,' the provision generally wll be
construed as mandatory." Malahoff v. Saito, 111 Hawai ‘i 168,
191, 140 P.3d 401, 424 (2006). 1In certain circunstances,
however, the term"shall" may be construed as directory rather

than mandatory with respect to the consequences of non-

> HRS § 586-5.5 (2006) authorizes the court to convert a TRO into a
Il onger-1lasting protective order upon making certain findings. HRS § 586-5.5
provides in relevant part:

(a) If, after hearing all relevant evidence, the court
finds that the respondent has failed to show cause why the order
shoul d not be continued and that a protective order is necessary
to prevent domestic abuse or a recurrence of abuse, the court may
order that a protective order be issued for a further fixed
reasonabl e period as the court deems appropriate.

The protective order may include all orders stated in the
temporary restraining order and may provide for further relief as
the court deenms necessary to prevent donestic abuse or a
recurrence of abuse, including orders establishing tenporary
visitation and custody with regard to mi nor children of the
parties and orders to either or both parties to participate in
domestic violence intervention services.

6



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

conpliance. Narnore v. Kawafuchi, 112 Hawai ‘i 69, 83, 143 P. 3d
1271, 1285 (2006).

In determ ni ng whether a statute is mandatory or directory
the intention of the |legislature nust be ascertained. The

l egislative intent may be determ ned from a consi deration of
the entire act, its nature, its object, and the consequences
that would result fromconstruing it one way or the other.
In general, a statute is directory rather than mandatory if
the provisions of the statute do not relate to the essence
of the thing to be done or where no substantial rights
depend on conpliance with the particular provisions and no
injury can result fromignoring them

Jack Endo Elec., Inc. v. Lear Siegler, Inc., 59 Haw. 612, 617,
585 P.2d 1265, 1269 (1978) (quotation marks, ellipsis points, and
citations omtted).

The Hawai ‘i Supreme Court has observed that "when a
statute specifies what result will ensue if its terns are not
conplied with, the statute is deenmed mandatory. Conversely, when
a statute nerely requires certain things to be done and nowhere
prescribes the results that shall follow if such things are not
done, the statute is nerely directory.” Narnore, 112 Hawai ‘i at
82, 143 P.3d at 1284 (quotation marks, brackets, and citations
omtted). See also Perry v. Planning Conmin of Hawaii County, 62
Haw. 666, 676, 619 P.2d 95, 103 (1980) ("Seemi ngly absolute tine
periods for adm nistrative action . . . are often considered nere
gui des for the conduct of business with dispatch and for orderly
procedure. They have generally been characterized as directory,
unless tine is of the essence of the act required, the statute
cont ai ns negative | anguage denyi ng the exercise of authority
beyond the period prescribed for action, or a disregard of the
rel evant provision would injuriously affect public interests or
private rights.” (citations omtted)).

Stated differently, a statute specifying a time within which
public officials are required to performan act is directory
unl ess the statute denies the exercise of power after such
time, or the nature of the act or the statutory | anguage
indicates that the time was intended to be a limtation. |In
eval uating whether a provision is to be accorded directory
or mandatory effect, the objective of the court is to
ascertain the legislative intent.

Mal ahoff, 111 Hawai ‘i at 192, 140 P.3d at 425.
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The Hawai ‘i Suprenme Court has identified severa
circunstances in which the word "shall" can be construed as
directory:

First, "shall" can be read in a non-mandatory sense
when a statute's purpose confutes the probability of a
compul sory statutory design. Second, "shall" will not be
read as mandat ory when unjust consequences result. Third,
the word "shall" may be held to be nerely directory, when no
advantage is lost, when no right is destroyed, when no
benefit is sacrificed, either to the public or to the
indi vidual, by giving it that construction

Narnore, 112 Hawai ‘i at 83, 143 P.3d at 1285 (certain internal
guot ation marks, brackets, and citations omtted).
.

While HRS § 586-5(b) plainly instructs that the famly
court "shall hold" a show cause hearing within fifteen days of
the granting of a TRO, the statute is silent with respect to the
consequences of non-conpliance. Notably, HRS 8§ 586-5 does not
provi de that a TRO, which may be issued for a period of up to
ni nety days, mnmust be dissolved if a show cause hearing is not
held within fifteen days of the granting of the TRO. ©

| nsofar as HRS § 586-5(b) "nowhere prescribes the results
that shall follow [if a show cause hearing is not held within
fifteen days],"” Narnore, 112 Hawai ‘i at 82, 143 P.3d at 1284, and
does not "den[y] the exercise of power after such tine,"
Mal ahoff, 111 Hawai ‘i at 192, 140 P.3d at 425, we conclude that
the statute's fifteen-day tine period for holding a show cause
hearing is directory. See Shaw v. Packard, 886 A 2d 1287, 1290
(Me. 2005) ("If substantial reasons presented by either party

support the granting of a continuance [beyond the twenty-one-day
hearing requirenment], the [protection-from abuse] statute allows
the court to maintain the status quo by [granting a continuance
and] extending the effectiveness of the protection order.");
Jenkins v. Croft, 63 S.W3d 710, 713 (Mo. C. App. 2002) (holding

5 In addition, HRS § 586-5(b) itself allows the famly court to ignore
the fifteen-day provision and "set a new date for the hearing[,]" not to
exceed ninety days fromthe granting of the TRO, "[i]n the event service has
not been effected[.]"
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that court's failure to conply with statute's fifteen-day hearing
requi renent did not deprive the court of subject matter
jurisdiction to decide petition for order of protection).
.

The | egislative purposes for HRS § 586-5 and HRS
Chapter 586 support the interpretation of HRS § 586-5(b)'s
provision that the famly court "shall hold" a show cause hearing
within fifteen days as directory. This court has previously
observed that the statutes concerning donestic abuse protective
orders (1) provide protection for an abused famly or household
menber and streamine the procedures to obtain a TROto prevent
donesti c abuse, (2) assure a period of separation between the
parties, and (3) have been anended over the years to better

protect donestic abuse victins:

HRS 8 586-5 addresses the problem of domestic abuse by
providi ng protection for an abused famly or household
member through the issuance of a restraining order. The

| egislature enacted HRS Chapter 586 in 1982 "to streanline
the procedures for obtaining and issuing ex parte tenporary
restraining orders to prevent acts of or the recurrence of
domesti c abuse." Hse. Conf. Comm Rep. No. 1, in 1982 House
Journal, at 815; see also Hse. Stand. Comm Rep. No. 592, in
1982 House Journal, at 1165; Sen. Conf. Conm Rep. No. 4, in
1982 Senate Journal, at 873. The Senate Standing Committee
Report found that a restraining order serves "to cool

viol ent relationships that have been devel oping for a number
of years" and that giving the court "the discretion to
extend protective orders"” provides "greater flexibility in
trying to calmthe enmotionally charged nature of such
situations." Sen. Stand. Conm Rep. No. 643, in 1982 Senate
Journal, at 1222. Thus, the purpose of the restraining
order is to "prevent [] acts of abuse, or a recurrence of
actual domestic abuse, and assur[e] a period of separation
of the parties involved." HRS § 586- 4.

Later amendments to Chapter 586 sought "to better
protect the victinms of donestic abuse.” Sen. Stand Conm
Rep. No. 1444, in 1987 Senate Journal, at 1521. The
| egi sl ature recognized "that many victins of domestic abuse
depend on protective orders to rescue them from vi ol ent
attacks and threats of abuse.” Hse. Stand. Comm Rep. No.
549, in 1987 House Journal, at 1359. Consequently, in 1991
to "increase the effectiveness of protective orders,"” the
|l egi sl ature extended "the duration of protective orders in
domestic abuse cases."” Sen. Stand. Comm Rep. No. 854, in
1991 Senate Journal, at 1059; see also Sen. Stand. Comm
Rep. No. 1015, in 1991 Senate Journal, at 1107. Thi s
expansi on of the protective period was based on "[c]urrent
informati on not[ing] that most women who had restraining
orders issued by the courts continue to be harassed or
t hreatened by their abusers for several years." Hse. Stand

9
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Comm Rep. No. 524, in 1991 House Journal, at 1031. Such
information led the |egislature to conclude that "the
current six nonths allowed for protective orders [was] not
sufficient to protect wonmen from the danger they continually
face fromtheir abusers.” |d.

Coyle v. Conpton, 85 Hawai ‘i 197, 204-05, 940 P.2d 404, 411-12
(App. 1997) (brackets in original; enphases added).

If this court were to adopt Sotelo's interpretation of
HRS § 586-5(b), a ninety-day TRO, pronptly served, that was
i ssued on a finding of probable cause of past or immnent acts of
abuse woul d automatically be dissolved fifteen days after being
granted, despite the best efforts of the famly court and the
parties to convene a show cause hearing. Indeed, under Sotelo's

interpretation, the famly court's failure to satisfy the
fifteen-day provision would result in the petitioner's automatic
| oss of the protection of the TRO, even if the petitioner was not
to blane for any delay in setting the show cause heari ng.

While a petitioner, the purported victimof donestic
abuse, could request a second TRO, the purported victi mwould
bear the burden of reapplying and the risk of |oss of protection
associated wth the failure to convene a show cause hearing
within fifteen days, under Sotelo's interpretation of HRS
8 586-5(b). Adopting Sotelo's interpretation would underm ne the
pur pose of HRS Chapter 586, which is "to streanline the
procedures for obtaining and issuing ex parte tenporary
restraining orders to prevent acts of or the recurrence of
donestic abuse[,]" Coyle, 85 Hawai ‘i at 205, 940 P.2d at 412
(internal quotation marks omtted), and to "ensur[e] a period of
separation of the parties involved." HRS § 586-4(c) (2006).

V.

Al t hough we conclude that the fifteen-day tinme period
for holding a show cause hearing in HRS § 586-5(b) is directory,
that does not mean that a court is free to disregard the
provision. The fifteen-day tinme period is "directory" insofar as
the famly court's non-conpliance does not automatically conpel
the dissolution of the TRO or invalidate subsequent action by the

10



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

court. See People v. Harner, 262 Cal. Rptr. 422, 424-25 (Cal.

Ct. App. 1989). However, the fifteen-day tinme period is not

perm ssive, and the famly court is not free to follow the
provision or not as the court chooses. See id. at 425. W hold
that under HRS § 586-5(b), the court is obligated to hold a show
cause hearing on a TROwithin fifteen days fromthe date the TRO
is granted (where service has been effected) unless there is a
substantial reason anobunting to good cause for a delay. See
Shaw, 886 A. 2d at 1289-90 (concluding that the court may continue
a hearing on a protection-fromabuse conplaint if substanti al
reasons support the granting of a continuance). W believe that
this is a proper interpretation of HRS 8§ 586-5(b) in light of the
Legi slature's intent.’

V.

Under the facts of this case, the parties and the
famly court nmade every effort to convene the show cause hearing
within fifteen days. Surely, Styke's hospitalization and
consequent absence at the April 12, 2007, hearing and the
recusal s of Judge Bi ssen and Judge Valdriz at the hearings on
April 19, 2007, and April 26, 2007, respectively, justified
continuing the show cause hearing until both parties could appear
before an inpartial judge. See HRS § 586-5(b) ("All parties
shal | be present at the [show cause] hearing and nay be
represented by counsel."); State v. Silva, 78 Hawai ‘i 115, 117,
890 P.2d 702, 704 (App. 1995) ("[Aln inpartial judge is required
toinsure a fair trial."), overruled on other grounds by
Tachi bana v. State, 79 Hawai ‘i 226, 235 n.5, 900 P.2d 1293, 1320
n.5 (1993). W conclude that there were substantial reasons
anounting to good cause for continuing the show cause hearing on
t he TRO beyond the fifteen-day period.

7 Of course, where statutory interpretation is involved, the Legislature
remains free to amend the statute and thereby alter what this court has done.
State v. Garcia, 96 Hawai ‘i 200, 206, 29 P.3d 919, 925 (2001).

11
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V.
Finally, our decision in Ling, 91 Hawai ‘i 131, 980 P.2d
1005, the case relied on by the famly court inits ruling, is
di sti ngui shabl e because it construed a prior version of a
materially different harassnent statute, HRS 8§ 604-10.5 (1993 &
Supp. 1998).8
A
In Ling, the petitioner filed a "Petition for Ex Parte
Tenporary Restraining Order and for Injunction agai nst
Harassnent” on July 6, 1998. I1d. at 132, 980 P.2d at 1006. The
district court granted the petitioner's ex parte request for a

8 At the time Ling was decided, HRS § 604-10.5 provided in rel evant
part:

Power to enjoin and temporarily restrain harassnent.

(c) Any person who has been subjected to harassment may
petition the district court of the district in which the
petitioner resides for a temporary restraining order and an
injunction from further harassnment.

(e) Upon petition to a district court under this section,
the court may tenporarily restrain for a period of fifteen days,
persons named in the petition from harassing the petitioner if the
al l eged harassment has caused the petitioner substantial enotiona
di stress. The court may issue an ex parte tenmporary restraining
order either in writing or orally, provided that oral orders shal
be reduced to writing by the close of the next court day following
oral issuance

(f) A hearing on the petition to enjoin harassment shall be
held within fifteen days after it is filed. The parties named in
the petition may file responses expl aining, excusing, justifying,
or denying the alleged act or acts of harassment. The court shal
receive such evidence as is relevant at the hearing, and may make
i ndependent inquiry.

If the court finds by clear and convincing evidence that
harassnment as defined in paragraph (1) of the definition exists,
it my enjoin for no nore than three years further harassnment of
the petitioner, or that harassment as defined in paragraph (2) of
that definition exists, it shall enjoin for no more than three
years further harassment of the petitioner

(Emphases added.)

12
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tenporary restraining order (TRO?® against the respondent. 1d.
The TRO was effective for fifteen days and directed the
respondent to appear at a July 13 hearing to show cause why the
orders prohibiting harassnent contained in the TRO shoul d not
continue to be effective. 1d.'° At the July 13 hearing, the
district court, over the petitioner's objection, granted the
request of the respondent's attorney to continue the matter for
two weeks until July 27 so the attorney could investigate the
case and prepare a response to the petitioner's petition; the
district court also extended the petitioner's TRO agai nst the
respondent to July 27. 1d. Subsequently, the district court
di sm ssed the petitioner's petition because "it did not find
enough basis to issue a restraining order." [1d. (internal
guotation marks om tted).

On appeal, we agreed with the petitioner that HRS
8 604-10.5 required a hearing on the nerits to be held within
fifteen days and that the district court had erroneously
continued the hearing beyond the fifteen-day period. 1d. at 133-
34, 980 P.2d at 1007-08. In construing the |anguage "shall be
hel d" in HRS § 604-10.5(f), we concluded that "'shall' mandates
the petition hearing be held wthin the fifteen-day tine
period[,]" Ling, 91 Hawai ‘i at 133-34, 980 P.2d at 1007-08, and
"'held" suggests that the parties nust, at the | east, convene or
meet in a hearing on the nerits within the allotted tine." I1d.
at 134, 980 P.2d at 1008. Further, we noted that "[t]he fifteen-
day hearing requirenent appears to coincide with the fifteen-day
TRO period" and thereby "ensures that the petitioner will have
the benefit of a court order prohibiting harassnment pending the

® We use "TRO" in referring to both a tenporary restraining order issued
pursuant to HRS § 604-10.5 and a tenporary restraining order issued pursuant
to HRS Chapter 586.

1 on July 9, the respondent filed a competing petition against the
petitioner. The district court issued a fifteen-day TRO agai nst the
petitioner and ordered the petitioner to appear for a show-cause hearing set
for the same date and time as the hearing arising out of petitioner's
petition. Li ng, 91 Hawai ‘i at 132, 980 P.2d at 1006

13
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hearing on the petition.” I1d. As such, we concluded that "the
statutory tine period was intended to benefit petitioners.” I|d.
Exam ning the underlying facts in Ling, we observed
that a hearing on the nerits "was not convened within the
fifteen-day period although [the p]etitioner was ready to
proceed" and the July 13 hearing "dealt only with continuing the
hearing, and at the court's suggestion, with considering
medi ati on of the dispute.” 1d. Nevertheless, we affirnmed the
di sm ssal order because (1) even if the district court erred in
granting the continuance, the petitioner did not challenge the
district court's conclusion that "there was no evidentiary basis
on which to grant an injunction” and (2) any prejudice that the
petitioner mght have incurred as a result of the continuance
"was dissipated by the extension of the TROto the conpletion of
t he hearing, which began on July 27, 1998." 1d. at 135, 980 P.2d
at 1009. W explained as foll ows:

The effect of the extension was to maintain the court's
initial order against harassment until the case was decided
Al t hough the continuance was in technical violation of the
mandate in HRS § 604-10.5(f), the protection intended to be
afforded a petitioner until a resolution of the petition
remai ned intact.

Id. (footnotes omtted). W also noted that while "[t] here may
be exceptional circunstances under which a court may be conpel |l ed
to order a continuance, . . . any conceivable prejudice would
ordinarily be cured by extending the initial [TRQ." 1d. at 135
n.4, 980 P.2d at 1009 n. 4.
B.

Unli ke the harassnment statute that we construed in

Ling, ** HRS § 586-5 allows the famly court to issue a TRO "for a

1 HRS 88 604-10.5(e) and (f) were substantially amended in 1999. \While
t he amendment essentially retained the fifteen-day hearing wi ndow, it allowed
the district court to issue a TRO "for a period not to exceed ninety days[,]"
as opposed to only fifteen days. 1999 Haw. Sess. Laws Act 143, § 1 at 460.
HRS 88 604-10.5(e) and (f) (Supp. 2009) currently state, in relevant part:

(e) Upon petition to a district court under this section,
the court may temporarily restrain the person or persons named in

(continued...)

14



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

period not to exceed ninety days[.]" HRS 8§ 586-5(a). In Ling,

t he harassnent statute only permtted the district court to issue
a TRO for fifteen days, and the statute al so provided that the
hearing on the petition to enjoin harassnent "shall be held"
within a fifteen-day tine period.' The structure of the
harassnent statute in Ling provided conpelling evidence that the
Legislature intended the fifteen-day time period for holding a
hearing to be mandatory. Because the TRO itself would only | ast
for fifteen days, if the court failed to hold a hearing on the
merits within fifteen days, it would create situations where the
TRO woul d expire by its own ternms, |eaving the petitioner, for

(...continued)
the petition from harassing the petitioner upon a determ nation
that there is probable cause to believe that a past act or acts of
harassment have occurred or that a threat or threats of harassnment
may be i nm nent

(f) A tenmporary restraining order that is granted under
this section shall remain in effect at the discretion of the court
for a period not to exceed ninety days fromthe date the order is
granted. A hearing on the petition to enjoin harassnment shall be
held within fifteen days after the tenmporary restraining order is
grant ed. In the event that service of the tenmporary restraining
order has not been effected before the date of the hearing on the
petition to enjoin, the court may set a new date for the hearing
provi ded that the new date shall not exceed ninety days fromthe
date the tenporary restraining order was granted.

The parties named in the petition may file or give ora
responses expl ai ning, excusing, justifying, or denying the alleged
act or acts of harassment. The court shall receive all evidence
that is relevant at the hearing, and may make independent inquiry.

(Emphasi s added.)

12 Under the harassment statute that we construed in Ling, the fifteen-
day period for the TRO appeared to coincide with the fifteen-day period for a
hearing on the petition, although the two periods were not necessarily always
exactly equival ent . Under that harassment statute, the district court was
authorized to issue a fifteen-day TRO upon a petition for relief from
harassment and was directed to hold a hearing within fifteen days after the
petition was filed. HRS § 604-10.5 (e) and (f) (1993 & Supp. 1998). \henever
the district court issued the TRO on the day the petition was filed, the
fifteen-day period for the TRO and the fifteen-day period for the hearing were
the same. However, it was possible that the fifteen-day periods for the TRO
and the hearing would not exactly match if the TRO was issued on a day after
the petition was filed.

15
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whose benefit the fifteen-day period for a hearing was inposed,
Wi t hout protection.

Unlike in Ling, the ninety-day tine period for which
the court is authorized to issue a TRO under HRS § 586-5 does not
coincide with the fifteen-day tine period for a show cause
hearing. Thus, the structure of HRS § 586-5, which provides
insight into the Legislature's purpose in enacting the statute,
does not support the conclusion that the Legislature intended
that the failure to hold a show cause hearing within fifteen days
woul d automatically result in the dissolution of a TRO under the
ci rcunstances of this case. The structure of HRS § 586-5 is
different fromthe structure of the harassnment statute construed
in Ling, and Ling is distinguishable.

CONCLUSI ON

Based on the foregoing discussion, we vacate the famly
court's May 3, 2007, "Order Dissolving Tenporary Restraining
Order for Protection" and its June 22, 2007, "Findings of Fact
and Concl usi ons of Law. "
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