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DI SSENTI NG OPI NI ON BY ACOBA, J.

| respectfully dissent.?

The solitary service of one subpoena on a social worker
wi t hout physical custody of the subpoenaed w tness only el even
days before trial, and three days after Respondent/Plaintiff-
Appel l ee State of Hawai ‘i (Respondent or the prosecution) had
al ready represented to the circuit court of the fifth circuit
(the court) in a notion to sever that the subpoenaed w tness’s

presence was “doubtful” for a trial involving an offense

1 I nasmuch as this court has never held that the efforts of a socia

wor ker subpoenaed by the government suffices to satisfy the government’s
requi red good faith effort to obtain a witness’'s presence at trial, |
respectfully believe this opinion should be published

It is in the nature of stare decisis that, when this
court in effect decides matters of first impression, we in
fact establish precedent and, therefore, should publish our
opi nion. When we fail to publish, we depart fromthe
establ i shed procedure which lends legitimcy to our
deci si on- maki ng process and al so negl ect our responsibility
to provide guidance to courts, attorneys, and parties. The
import of such an act is to make |law for one case only,
singling it out fromall others, a process that can only be
described as arbitrary. When there are fundamental reasons
for publishing and we are given the opportunity to do so but
fail to, we also compel our trial courts and counsel to rely
on and enpl oy the precedent established in other
jurisdictions when trying cases in our own state.

Unl ess we publish questions presented to us, they wil
continue to go unaddressed in any authoritative manner, and
error may conpound in other, simlar cases |eaving counse
and the trial courts to guess at the law to apply.
Therefore, the fact that a majority of the court votes not
to publish should not be determ native of the publication
questi on. It is in the order of case |aw devel opment that
di scourse on issues not covered in any existing published
opi ni on should be di ssem nated and made avail able for
exam nation, consideration, and citation by those simlarly
affected or interested. Only in the |ight of open debate
[in a published opinion] can the dialectic process take
pl ace, subject to the critique of the parties, the bar, the
ot her branches of government, |egal scholars, and future
courts. The resulting process of analysis and critique
hones | egal theory, concept, and rule.

State v. Uyesugi, 100 Hawai ‘i 442, 473-74, 60 P.3d 843, 874-75 (2002), app. A
(Acoba, J., concurring, joined by Ram |, J.).
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puni shabl e by a prison termof twenty years, was a neani ngl ess
exerci se not reasonably calculated to obtain the conpl ai ning

Wi tness’s presence at trial and, thus, was violative of the
defendant’ s Si xth Amendnent right to confrontation under the
United States Constitution. The federal constitution violation
here is so fundanental and egregious, as to fall bel ow the

m ni mum st andard that Respondent “ma[ke] a good-faith effort to
obtain [the witness s] presence at trial” as set forth in Barber

v. Page, 390 U S. 719, 725 (1968), and Ghio v. Roberts, 448 U. S.

56, 74 (1980), overruled on other grounds by Crawford v.

Washi ngton, 541 U. S. 36, 60-61 (2004). Wth all due respect, a
request for further review by the United States Suprene Court may
be warranted. Furthernore, under article I, section 14, the
paral |l el confrontation clause of the Hawai ‘i Constitution,?
Respondent has not established that the wi tness was unavail abl e
under this jurisdiction s standard, which “requires a search
equal ly as vigorous as that which the governnment woul d undert ake
to find a critical witness if it ha[d] no prior testinony to rely

upon in the event of unavailability[.]” State v. Lee, 83 Hawai ‘i

267, 278, 925 P.2d 1091, 1102 (1996) (internal quotation marks,
citation, and brackets omtted).
I .
The foll ow ng essential matters, sone verbatim are

fromthe record and the subm ssions of the parti es.

2 Article |, section 14 of the Hawai ‘i Constitution states, in
rel evant part, that “[i]n crim nal prosecutions, the accused shall enjoy the
right . . . to be confronted with the witnesses against the accused[.]”

-2-
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A
On July 6, 2006, Respondent filed a Petition against
Petitioner/ Def endant - Appel | ant Art hur Vinhaca (Petitioner)
al | egi ng seventeen counts. At a prelimnary hearing held on July
25, 2007 (the prelimnary hearing), Petitioner’s two daughters,
Daughter 1 and Daughter 2,® testified and were subjected to
cross-exam nation. Subsequently, the Petition was anended tw ce,
with the Second Anended Petition being filed on August 11, 2006.*
B
1
At the prelimnary hearing, Daughter 2 testified first.
Daughter 2 stated, in essence, that Petitioner had sexually
touched her inappropriately and struck her. Daughter 1 testified
second. Daughter 1 also stated that Petitioner had sexually
touched her inappropriately. She also testified that Petitioner
touched her breasts as part of a “whistle game.” On cross-
exam nation, a deputy public defender, an attorney different from
Petitioner’s trial counsel, asked Daughter 1 to whom she had
reported Petitioner’s alleged actions. Daughter 1 was al so asked

how ol d she was when the “whistle ganme” first started, with whom

s The daughters are identified as “Daughter 1" and “Daughter 2,”

consistent with the Summary Di sposition Order (SDO) of the Intermediate Court
of Appeals (the ICA). State v. Vinhaca, No. 28571, 2009 WL 1144934, at *1
(App. Apr. 29, 2009) (SDO).

4 Count 1 alleged that between December 2002 and December 2003
Petitioner commtted the offense of Sexual Assault in the Third Degree. No
probabl e cause was found for count 1. Despite the | ack of probable cause as
to count 1, it continued to be listed in the Second Anended Petition, which
cont ai ned seventeen counts. At a hearing for jury selection held on February
5, 2007, the petition was renumbered to exclude count 1, over Petitioner’s
obj ecti on.

-3-
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it was started, and how | ong she had been playing it before
Petitioner played it with her.
2.

Daughter 2 testified at trial but, in essence, recanted
the testinony that she had provided at the prelimnary hearing.
At the close of direct exam nation, the deputy prosecuting
Attorney (DPA), “[plursuant to [Hawai ‘i Rul es of Evidence (HRE)]
Rul e 802.1,"° requested that a tape of the testinobny given by
Daughter 2 at the prelimnary hearing be admtted. Over
Petitioner’s objection, the tape was played for the jury.

Daughter 1 did not testify at trial.

Over Petitioner’s objection, Karla Huerta (Huerta), a
soci al worker for the Departnment of Human Services (DHS),

testified that she was “served with a subpoena to bring [Daughter

5 HRE Rul e 802.1 (1993) provides in relevant part as foll ows:

Hear say exception; prior statements by witnesses. The
foll owing statements previously made by witnesses who
testify at the trial or hearing are not excluded by the
hearsay rul e:

(1) I nconsi stent statement. The decl arant is subject
to cross-exam nation concerning the subject
matter of the declarant's statenment, the
statement is inconsistent with the declarant's
testimony, the statement is offered in
compliance with rule 613(b), and the statement
was:

(A G ven under oath subject to the penalty of
perjury at a trial, hearing, or other
proceedi ng, or in a deposition[.]

HRE Rul e 613(b) (1993) provides that “[e]xtrinsic evidence of a
prior inconsistent statement by a witness is not adm ssible unless, on direct
or cross-exam nation, (1) the circunmstances of the statement have been brought
to the attention of the witness, and (2) the witness has been asked whet her
the witness made the statement.”

In this case, the testimony of Daughter 2 at the prelim nary
hearing was adm ssible as substantive evidence of Petitioner’s guilt. Under
the HRE, “prior inconsistent statenments [can] be used as substantive proof of
the matters asserted in the statement, if the statement was given under oath
subject to the penalty of perjury at a trial, hearing, or other proceeding, or
in a deposition[.]” State v. Canady, 80 Hawai‘ 469, 480, 911 P.2d 104, 115
(App. 1996) (internal quotation marks and citation omtted).

-4-
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1] to court for [the] trial.” Huerta stated that she had been
unabl e to | ocate Daughter 1 because Daughter 1 was “on the run.”
According to Huerta, “[i]n the |l ast several days” prior to trial,
“nuner ous things” had been done to try to “get [Daughter 1] to

court[.]” Huerta listed these attenpts as foll ows:

Yes, we’ve done numerous things. We’ve contacted the
juvenile — the juvenile justice — or juvenile delinquent
programto help see if they’'ve heard of anything, to see if
they can put her in the newspaper. They have printed
something in the newspaper. W have given them pictures of
her to put in the newspaper.

We’ve gone out to the mother’s home, where we’ve heard
she’s resided on numerous occasions. W have contacted the
schools. W' ve talked — we’'ve asked many people in the
community. We've talked to police officers. W'’ ve phoned
themto see if they' ve seen or heard of her recently because
of this court hearing.

On cross-exam nation, Huerta stated, “I tried to |ocate [Daughter
1], but I couldn’t.”

At the close of Huerta s exam nation, the DPA requested
that the prelimnary hearing testinony of Daughter 1 be played
for the jury, to which Petitioner objected. However, the court
stated that “[b]Jasically, it’s just that the witness is
unavai l able, and there really is nothing to secure the
wi tness’ [s] attendance (inaudible). | don't know what nore
[ Respondent] coul d have done, and the fact that she was a runaway
prior to the issue (inaudible). So, objection . . . overruled.”
At Petitioner’s request, the cross-exam nation portion of the
tape was not pl ayed.

Petitioner chose not to testify at trial.

After Respondent rested its case, Petitioner orally
noved for a judgnent of acquittal on all counts. Respondent

agreed to the dismssal of counts 5, 6, 7, 15, and 16, and the
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court dism ssed those counts. The court denied Petitioner’s
notion as to the remai ning counts.

The jury found Petitioner guilty as charged on the
remai ning counts.® 1In regard to Daughter 1, Petitioner was
convi cted of one count of Sexual Assault in the First Degree
(count 14) in violation of HRS § 707-730(1)(b) (Supp. 2005)," one
count of Attenpted Sexual Assault in the First Degree (count 13)
in violation of HRS § 705-500 (1993)®% and 707-730(1)(b), and five
counts of Sexual Assault in the Third Degree (counts 8-12) in
violation of HRS § 707-732(1)(b) (Supp. 2005).°

1.
Petitioner lists the followng questions in his

Application for wit of certiorari:

6 In regard to Daughter 2, Petitioner was convicted of three counts
of Sexual Assault in the Third Degree (counts 1-3) in violation of Hawai ‘i
Revi sed Statutes (HRS) 8 707-732(1)(c) (Supp. 2005), and one count of Assault
in the Second Degree (count 4) in violation of HRS § 707-711(1)(d) (Supp
2005) .

7 HRS § 707-730(1)(b) states in relevant part that “[a] person
commts the offense of sexual assault in the first degree if . . . [t]he
person knowi ngly engages in sexual penetration with another person who is |ess
than fourteen years old[.]”

8 HRS § 705-500 provides in relevant part that:

(1) A person is guilty of an attenmpt to commt a crinme
if the person:

(b) Intentionally engages in conduct which, under
the circunmstances as the person believes themto
be, constitutes a substantial step in a course
of conduct intended to culmnate in the person's
comm ssion of the crinme.

(3) Conduct shall not be considered a substantial step
under this section unless it is strongly corroborative of
the defendant's crim nal intent.

° HRS § 707-732(1)(b) states in relevant part that “[a] person
commts the offense of sexual assault in the third degree if . . . [t]he
person knowi ngly subjects to sexual contact another person who is |ess than
fourteen years old or causes such a person to have sexual contact with the
person[.]"”

- 6-
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Whet her the I CA erred in concluding that

(1) the adm ssion of [Daughter 1's] prelimnary hearing
testimony did not violate [Petitioner’s] right of
confrontation where [Daughter 1] did not appear at trial

(2) [the court] did not err in finding that [Daughter 1] was
unavail abl e;

(3) [Petitioner] had an adequate opportunity to cross-

exam ne [Daughter 1] at the prelimnary hearing, thus
satisfying the requirements of the confrontation clause; and
(4) the [DPA] did not commt m sconduct during closing
argument when she argued that [Daughter 2] sounded |ike the
defense attorney in his opening statenent.

(Enmphasi s added.)
Respondent did not file a nenorandumin opposition.
Because | find no reversible error with respect to
questions 3 and 4, | do not discuss them | would affirm
Petitioner’s convictions as to Daughter 2.
[T,
A
As to Petitioner’s first question, he contends in his
Application that “*[t]he confrontation clause provides two types
of protection for a crimnal defendant; first, the right to
physically face those who testify against himor her[,] and
[ second,] the right to conduct cross-examnation.’” (Quoting

State v. Moore, 82 Hawai‘i 202, 222, 921 P.2d 122, 142 (1996).)

(Brackets omtted.) According to Petitioner, Crawford, and State
V. Grace, 107 Hawai ‘i 133, 111 P.3d 799 (2002), held that

“hearsay statenents are admssible . . . only after the
prosecution shows that the declarant is truly ‘unavailable to
testify and that there has been a prior opportunity to subject

t he declarant to cross-exam nation.”
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B
The United States Suprene Court held in Crawford that

“Iw here testinonial evidence is at issue, . . . the Sixth
Amrendnent demands what the comon | aw required: unavailability
and a prior opportunity for cross-exam nation.” 541 U S. at 68.
The Suprenme Court explicitly acknow edged that “prior testinony
at a prelimnary hearing” was testinonial evidence. 1d. As
such, in order to admt Daughter 1's prelimnary hearing
testinmony into evidence, Respondent in this case had the burden
of proving that Daughter 1 was unavail able and that Petitioner
had a prior opportunity for cross-exam nation. Thus, the answer
to Petitioner’s first question depends on the resolution of his
second question in this case.

| V.

A

As to Petitioner’s second question, he argues in his

Application that “[i]n order to show unavailability, [Respondent]
must nmake a ‘good faith' effort to procure the attendance of the
declarant for trial.” According to Petitioner, in the
approxi mately el even days before trial, “[a]lthough Huerta

testified to the efforts her office had nmade to contact [Daughter

1], [Huerta’s] testinobny was unclear in that she repeatedly
referred to “we’; it is unclear as to what she herself did.”
(Enmphasi s added.) Petitioner asserts that “[t]he ‘we’ could
consi st of hearsay testinony of other social workers and

i nvestigators. Thus, no proper foundation was |aid to show t hat

[ Respondent] nade good faith efforts to establish the

- 8-
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unavail ability of [Daughter 1].” On the other hand, Respondent
argued in its Answering Brief that “[b]ased upon [Huerta’ s]
testinmony [and case lawwith simlar facts to the instant case],
this court should conclude that [Respondent] showed a reasonabl e
good faith effort to secure [Daughter 1's] attendance at
trial[.]” The ICA concluded that based on Huerta' s efforts, the
prosecution “established that Daughter 1 was unavail abl e and that
it had nade a good faith effort to secure her presence at trial.”
Vi nhaca, 2009 W. 1144934, at *2.
B

I n Barber, the Suprenme Court set forth the
prosecution’s burden of showing that a witness is unavail abl e.
Barber stated that “a witness is not ‘unavail able’ for purposes

of the foregoing exception to the confrontation requirenent

unl ess the prosecutorial authorities have nade a good-faith

effort to obtain his presence at trial.” 390 U S. at 724-25

(enmphasi s added). Refining this good-faith standard, the Suprene

Court has noted that

[t]he | aw does not require the doing of a futile act. Thus,
if no possibility of procuring the witness exists (as, for
exanple, the witness' intervening death), “good faith”
demands not hing of the prosecution. But if there is a

possibility, albeit remte, that affirmati ve measures m ght
produce the declarant, the obligation of good faith may
demand their effectuation. The |l engths to which the
prosecution nmust go to produce a witness . . . is a question

of reasonabl eness.

Roberts, 448 U. S. at 74 (quoting California v. Geen, 399 U S.

149, 189 n.22 (1970) (Burger, C. J., concurring) (citing Barber,
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390 U.S. 719)) (internal quotation marks omtted) (enphases
added) . *°

In the present case, Respondent did not neet its burden
of establishing Daughter 1's unavailability under the good faith
standard. | would hold that (1) the I1CA gravely erred in
treating the actions of Huerta as that of the prosecution,
(2) the only evidence provided at trial of Respondent’s effort of
produci ng Daughter 1 was a single subpoena issued to her | egal
guardi an el even days before trial, and (3) considering the
severity of the crinme charged and Respondent’s |ack of effort,
Respondent did not undertake any reasonable efforts to find
Daughter 1, a critical witness, prior to trial despite the fact
that it knew Daughter 1's availability was “doubtful” before it
even served the subpoena on Huerta. Therefore, the court erred
in allowng the prelimnary hearing testinony of Daughter 1 into
evi dence.

V.
A

First, the fact that Huerta apparently nmade attenpts to

| ocate Daughter 1, in her capacity as a DHS social worker with

“l egal responsibility,” does not show t hat Respondent nade a good
faith effort to locate her. |In determining good faith efforts, a
court |looks at the prosecution’s efforts and not the efforts of

others, in determ ning good faith. See Roberts, 448 U. S. at 75

(hol ding that “the prosecution did not breach its duty of

10 “Crawford did not change the definition of ‘unavailability’ for

Confrontation Clause purposes; pre-Crawford cases on this point remain good
| aw. ” United States v. Tirado-Tirado, 563 F.3d 117, 123 n.3 (5th Cir. 2009).

-10-
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good-faith effort” when “the evidence of record denonstrate[d]
that the prosecutor issued a subpoena to [wi tness] at her
parents’ hone[]” not only once, but on five separate occasions
over a period of several nonths) (enphasis added); Barber, 390
U S. at 724-25 (holding that a witness was not unavail abl e

because the “prosecutorial authorities” had not nmet their burden

of “ma[king] a good-faith effort to obtain [wi tness’s] presence
at trial” when “no effort to avail thenselves of either of
alternative neans of seeking to secure [witness’s] presence at
petitioner's trial” was nade) (enphasis added).

Huerta was not an investigator for Respondent, or a

detective or police officer. Rather, she “was the case worker

for [Daughter 1].” (Enphasis added.) Wen asked if DHS “ha[d]
custody over [Daughter 1],” Huerta replied that, “[i]n fact,

[ DHS] has pernmanency[?''] over [Daughter 1].” Huerta testified
that she was “served with a subpoena on January 25th, 2007, to
bring [Daughter 1] to court for [Petitioner’s] trial[.]” Huerta
expl ai ned on direct exam nation that she was “unable” to bring

Daughter 1 to court because Daughter 1 was on “runaway status.”

[Huertal]: A. [ Daughter 1] is on the run. She was put
in Hale Opio Girl’s Group Home Program . . . , but has
continued to run away from the program

[DPA]: Q. If she’s on the — she’s on runaway status?

A. Runaway st atus, yes.

Q. Okay. Does runaway status nmean that if she’'s

|l ocated that police can detain her?

A. That — she could be detained. She has been
det ai ned on one occasion and rel eased back into my custody,
but each time she’s been released to [DHS] we return her
back to the girl’s group home, and she runs away within an
hour of placenment.

(Enmphases added.) As noted, the police could have detai ned

1 “Per manency” is not explained in the testinmony.

-11-
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Daughter 1 if she was | ocated, and the police had detai ned her

previously. However, there is no evidence that the police were

called to |l ocate Daughter 1. Petitioner asserted that “[t]here

[was] no definitive show ng by an investigator or detective as to

efforts” made to | ocate Daughter 1. (Enphasis added.)
Rat her, according to Petitioner, “[Respondent] had served the
guardi an who knew [ Daughter 1] could not be |ocated.”
Huerta was enpl oyed by DHS, an agency distinct fromthe
County of Kauai’'s O fice of the Prosecuting Attorney. As
Respondent states, “Huerta testified that she had been served a

subpoena, as [Daughter 1's] legal guardian, for [Daughter 1].”

(Enmphasi s added.) In the part of the subpoena for Daughter 1
entitled “nane and address of witness,” the subpoena lists “P/G

[ Daughter 1] c/o Carla Huerta @CPS[.]” Presunably, the letters
“PIG refer to “parent” or “guardian” and “CPS” refers to “Child
Protective Services.” According to the subpoena for Daughter 1
“service was made at” the “Kauai Judiciary Conplex, Lihue, HJ,]”
not at Daughter 1's |ast known address. A “guardian” is “[o0]ne
who has the legal authority and duty to care for another’s person

or property[.]” Black’'s Law Dictionary 774 (9th ed. 2009).

Unli ke an investigator, detective, or police officer,
Huerta | acked the training, experience, authority and resources
that such a | aw enforcenent officer would have had in conducting
an investigation as to the whereabouts of a conplaining wtness.
At oral argument, Respondent admtted that it utilizes
investigators and detectives to find witnesses and offered no

expl anation as to why they were not enployed in this case.

-12-
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Respondent also admtted that it was very likely, if not certain,
that Huerta, as an enployee for DHS, had |egal responsibilities
over other children during this tine. It is reasonable to
believe that Daughter 1's friends, famly, or people of the
community would be less likely to disclose the whereabouts of
Daughter 1 or provide crucial information to a social worker than
t hey woul d have been, had they been questioned by an
i nvestigator, detective, or police officer with | aw enforcenent
powers.

As the | egal guardian of Daughter 1, Huerta was not a
part of the prosecution. Wile her efforts within the short span
of el even days was information available to Respondent, it did

not represent the efforts of Respondent itself. See Barber, 390

US at 724-25 (“[A] witness is not ‘unavailable . . . unless

the prosecutorial authorities have made a good faith effort to

obtain [the witness’s] presence at trial.”) (Enphasis added.)
Al t hough | egal guardi ans have the “duty to care” for children
under their guardi anship, they are not |ike investigators,
detectives, or police officers, whose job it is to |locate a
wi tness on behal f of the prosecution, as cases have indi cated.
B

Second, fromall that appears in the record,
Respondent’s total verifiable effort to secure Daughter 1's
attendance at Petitioner’s trial was a single subpoena served on
Huerta, only el even days before trial. |In connection with the
charges invol ving Daughter 1, Petitioner was convicted of one

count of Sexual Assault in the First Degree, one count of

-13-
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Attenpted Sexual Assault in the First Degree, and five counts of
Sexual Assault in the Third Degree. Sexual Assault in the First
Degree is a class A felony, HRS § 707-730(1)(b), with a maxi mum
sentence of twenty years’ inprisonnent wthout the possibility of
suspensi on of sentence or probation, HRS § 706-659 (Supp. 2005).
The only evidence Respondent presented to support these counts
was the prelimnary hearing testinony of Daughter 1

Consi dering the severity of the punishnent and the fact
that Daughter 1 was plainly the “crucial” witness in Respondent’s
case, “Confrontation C ause concerns are hei ghtened and courts
insist on nore diligent efforts by the prosecution where a ‘key’

or ‘crucial’ witness’ testinony is involved.” MCandless v.

Vaughn, 172 F.3d 255, 266 (3d Cr. 1999). See also, United

States v. Foster, 986 F.2d 541, 543 (D.C. Cr. 1993) ("The nore

important the witness to the governnent's case, the nore
i mportant the defendant's right, derived fromthe Confrontation

Cl ause of the Sixth Amendnent”); United States v. A & S Counci

Ol Co., 947 F.2d 1128, 1133 (4th Cr. 1991) (“Were [a case]
i nvol ves the governnent's nost crucial wtness, the
[ Confrontation Clause] concerns are especially heightened.”)

(Gtation omtted.); United States v. Quinn, 901 F.2d 522, 529

(6th Cr. 1990) (sane); Dorsey v. Parke, 872 F.2d 163, 166 (6th

Cr. 1989) (“Were the trial court has curtailed a defendant's
cross-exam nation of a ‘star’ governnent wi tness--as it has done
in this case--its ruling nust be nore carefully scrutinized.”)

(Gtation omtted.); United States v. Lynch, 499 F.2d 1011, 1022-

23 (D.C. Cir. 1974) (stating that Confrontation C ause

-14-
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consi derations “are especially cogent when the testinony of a
witness is critical to the prosecution's case against the
def endant ™).
1

Respondent was aware that Huerta did not have physi cal
cust ody of Daughter 1 because Daughter 1 had run away, yet
Respondent did nothing else to | ocate Daughter 1. On cross-
exam nation, Huerta testified as follows in regard to the

subpoena:

[Petitioner’s counsel]: Q So would you agree that
basically the subpoena served on you was never presented to
[ Daughter 1]7?

[Huertal]: A. Correct.

Q  And would you agree that you never had an
opportunity to confer with [Daughter 1] about the subpoena?

A. That’s correct.

Q. [When you were served with the subpoena, d]id you
tell the process server or sheriff that [Daughter 1] was not
with you?

A.  Yes.

Q  And you got served anyway?

A. Yeah.

(Enphases added.) 1In this case, there is no evidence that the
prosecution did any nore to | ocate Daughter 1 than nake one
attenpt to serve a subpoena on her through Huerta. The single
subpoena in this case can hardly qualify as a “good-faith effort”
on the part of Respondent, especially since it was known that

Huerta had no physical custody of Daughter 1. See United States

v. Harbin, 112 F. 3d 974, 976-77 (8th Gr. 1997) (concluding that
the governnent failed to prove that it made good faith effort to
| ocate witness prior to trial, as required for witness’'s grand
jury testinony to be adm ssi bl e under unavail abl e decl arant
exception to hearsay rul e when prosecutor stated at prelimnary

hearing that | ocal police had made unsuccessful attenpts to serve

-15-
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Wi tness with subpoena at her nother's hone); WIson v. Bow e, 408

F.2d 1105, 1107 (9th G r. 1969) (concluding that w tness was not
shown to be unavail abl e when the “only explanation given by the
[ prosecution] . . . for [the witness' s] absence was the
prosecution’s statenment that it had attenpted to subpoena [that
Wi tness], but that [the witness] was not in court that norning”).
2.

Additionally, the fact that Respondent waited until
el even days before the start of trial to serve Huerta, even
t hough it knew that Daughter 1 was on runaway status, was
unr easonabl e under the circunstances. At oral argunent,
Respondent argued that it did not serve a subpoena earlier
because it believed that the court was going to sever the trial.
This argunent is far from persuasive. Respondent filed its
Motion to Sever Trial for Counts 1 Through 8 From Trial From
Counts 9 Through 15 (notion to sever) on January 22, 2009.
Respondent’ s declaration stated, in relevant part:

7. In preparing for this trial, Counsel |earned that
[ Daughter 1] is on runaway status.

8. As of now, it is doubtful that [Daughter 1] will be
available for trial on February 5, 2007.

9. [Daughter 2], however, is available for trial.

10. The State would be obviously severely prejudiced
as to Counts 9 through 15 as that victimis currently
unavail able to testify.

11. However, the State is able and ready to proceed
with Counts 1 through 8.

12. Therefore, the State asks to sever the trial for
Counts 1 through 8 fromthe trial for Counts 9 through 15
and commence with the trial for Counts 1 though 8 as
schedul ed.

(Enmphases added.) Respondent’s subpoena, apparently its only
effort to obtain Daughter 1's presence, was served on Huerta on

January 25, 2007. Petitioner filed his objection to Respondent’s

notion to sever on January 26, 2009. The hearing on the notion
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to sever was held on February 1, 2007. It is questionable as to

why Respondent served Daughter 1's first and only subpoena on

Huerta after its notion to sever had already been filed and the

prosecution had already represented to the court that Daughter 1

woul d be “doubtful” for trial as a basis for the notion. Thus,

Respondent noved to sever on the ground that Daughter 1 woul d not

be present at trial, before it even attenpted to subpoena her.

Service of the subpoena on Heurta, only after the prosecution
al ready knew Daughter 1 was doubtful for trial, was truly a
neani ngl ess exerci se, bereft of any good faith basis.?*?
3.
As noted above, Daughter 1 had run away before, but had
been subsequently detained and coul d have been detai ned by the
police. But the prosecution did not nmake the reasonable effort

of requesting that the police conduct a search for Daughter 1 or

12 The majority cites State v. Ortiz, 74 Haw. 343, 363, 845 P.2d 547

557 (1993), overruled on other grounds by State v. Moore, 82 Hawai‘ 202, 221,
921 P.2d 122, 141 (1996), apparently for the proposition that serving a
subpoena satisfies Respondent’s “continuing | egal obligation to produce
Daughter 1 for trial[.]” Majority opinion at 17 n.10. However, the
majority’s citation to Ortiz is inapposite inasmuch as that case stated that
“the prosecution must confirmon the record at the time of trial both the
decl arant's unavailability and that vigorous and appropriate steps were taken
to procure the declarant's presence at trial.” 74 Haw. at 363, 845 P.2d at
557 (emphasis added).

It cannot reasonably be said that Respondent’s service of a single
subpoena to Huerta satisfied its continuing obligation. In the instant case,
Respondent did nothing prior to trial to ascertain Daughter 1's availability,
except serve a single subpoena on her |egal guardian el even days before trial.

As will be discussed infra, the efforts taken by the prosecution in Roberts is
an exanmpl e of the continuous effort necessary to procure a witness’s presence
at trial. In that case, the prosecution established that it was in contact

with the witness’s parents four months before trial and served five subpoenas
to the witness at her parents’ home, which was the witness's | ast known
address, over a period of approximately four months. 448 U.S. at 75. I'n
contrast, Respondent’s actions here were not “continuous” inasnmuch as it made
a single attenpt to serve Daughter 1. Mani festly, Respondent’s efforts fell
woefully short of satisfying a “continuing |egal obligation” in this case
Addi tionally, Respondent’s steps in procuring Daughter 1 were anything but
“vigorous.” Its service of one subpoena most decidedly did not satisfy its
continuing obligation to take “vigorous and appropriate” action, as Ortiz
required. 74 Haw. at 363, 845 P.2d at 557. Ortiz supports this dissent, not
the majority.
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that they detain or arrest her despite her past history. Rather,
the prosecution apparently relied on a social worker’s efforts
over a few days before trial

VI .

A

The majority repeatedly enphasi zes that Respondent did

“assign[] an investigator to | ocate Daughter 1.” Mjority
opinion at 16, 18 n.10. In support, the majority cites to the
February 1, 2007 hearing transcript on Respondent’s notion to

sever, which stated in pertinent part as foll ows:

[DPA:] . . . We have actually served the guardian
with a subpoena to bring that minor to court. However, we
have been informed that she is not being [sic] able to be
|l ocated right now.

We have an understandi ng where she is, but it appears
that she’s kind of in hiding. W have had our investigator
go out and try to find her himself, but for your Honor’'s
knowl edge, we have actually served the person we needed to

serve, which is the CWs —- ah, CSW-- wait CWS worker
The prosecution’s single statenent made during this pre-trial
heari ng, concerning an investigator, is nowhere el se repeated,
supported, or asserted in this case.

The prosecution did not present any evidence to
establish this statement at trial. No investigator was called to
testify by the prosecution. The record does not reflect who the
i nvestigator was or what steps the investigator undertook. Nor
did the prosecution attenpt to establish who the investigator
spoke to, if anyone. Thus, Respondent’s reference to an
investigator is conpletely devoid of any support in the record.
Consequently, the reference is not entitled to any weight in
det erm ni ng whet her Respondent carried its burden of establishing

that its efforts were reasonabl e.
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In his opening brief Petitioner asserted that
Respondent’s efforts to | ocate Daughter 1 were insufficient. In
its answering brief Respondent did not counter Petitioner’s
assertion that Huerta was not assisted by a detective or
investigator. Rather, Respondent argued that Huerta “and others”
made attenpts to find Daughter 1. Thus, Respondent did not argue
inits answering brief that it had assigned an investigator to
| ocat e Daughter 1.

It is also relevant to note that at oral argument on
appeal , Respondent took the position that it did not send out
investigators to | ocate Daughter 1. Wen asked if it was true
that the “only thing the [] State did was to serve a subpoena on
a social worker who had | egal custody but who had said [that

Daughter 1] was not in her custody and was a runaway,” Respondent

replied, “That is correct.” MP3: Oral Argunent, Hawai ‘i Suprene

Court, at 00:32:56 (Novenmber 19, 2009), avail able at

http://ww. courts. state. hi.us/courts/oral _argunents/archive/ oasc2
8571. ht M (enphasis added). Al so, when asked whet her the record
reflected why “the prosecutor’s office evidently chose to work

t hrough the social worker as opposed as through an investigator

or police officer,” Respondent conceded that “[i]t doesn’t.” 1d.
at 00:35:00. Respondent at no point in oral argunment took the
position that an investigator was “sent out” or attenpted to
establish that an investigator’s actions constituted reasonable
efforts.

The record is devoid of any evidence of what an

i nvestigator did, and Respondent did not nmake the assertion at
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trial, inits brief, or at oral argunment. Gven this, the bare
statenent that the prosecution had its “investigator go out and
try to find her hinself” is manifestly insufficient to establish
that the prosecution “made a good faith effort to obtain

[ Daughter 1's] presence at trial,” Barber, 300 U S. at 725, or
that “[t]he I engths to which the prosecution [underwent] to
produce [the] witness” were reasonable, Roberts, 448 U S. at 74;

cf. People v. Starr, 280 N.W2d 519, 522 (Mch. App. 1979) (“[A]

trial judge should require the prosecutor to recite on the record
all efforts nade to reach the m ssing witnesses. Such a
procedure will not only aid in a trial judge's efforts to nake a
sound di scretionary choice, but prevent uninforned second
guessing on the part of appellate courts.”). Utimtely, what
the majority asserts as to an investigator is neither supported
by the evidence, the record, or the prosecution itself, nor even
asserted by the prosecution.

Hence, Respondent’s bare statenment that it had an

“investigator go out and try to find her,” at the notion to sever
heari ng has no bearing on wei ghing the reasonabl eness of the
prosecution’s efforts. Contrary to the nmajority’s assertion,
then, this, without nore, would not amount to nore effort than

t he prosecution undertook in Roberts. See nmgjority opinion at

17-18 n.10. The mpjority cites to two cases for the proposition
that “this court can rely upon an undi sputed representation by
the prosecutor at a hearing to bolster its conclusion that the
prosecuti on made good faith efforts to | ocate Daughter 1.7 [1d.

at 16 n.9 (citing Hiler v. State, 796 P.2d 346, 349 (la. Crim
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App. 1990); Munson v. State, 758 P.2d 324, 333 (Gkla. Crim App.

1988)). These cases are plainly inapposite.

In Hiler, the appellant contended, inter alia, that the

adm ssion of a witness's prelimnary testinony “deprived him of
his right to confrontation” and that “no evidence was introduced
to prove that [the witness] was unavailable[.]” 796 P.2d at 349.
There, 1) “[the prosecution] sought to admit [the w tness’ s]
testinmony at trial via transcript, alleging that [the w t ness]
was living in California, was pregnant, and had been instructed
by her doctor not to travel[,]” 2) “defense counsel did not
object to [the witness's] testinony as being inadm ssible per se,

but merely asserted that the defense, not the State should have

been allowed to introduce such evidence in its case-in-chief[,]”

and 3) “the trial court overruled appellant’s objection and [the
W tness’s] testinmony was read to the jury.” 1d. (enphases
added) .

In rejecting the appellant’s contentions, Hiler first
concl uded that the appellant waived the issues for review because
“[d] efense counsel . . . failed to specifically object to the
adm ssibility of [the witness’s] testinony[.]” 1d. Second, that
court held that “[n]othw thstanding appellant’s waiver . . . |,
the prosecution’s uncontroverted assertion was sufficient to show
that [the witness] was unavailable to testify.” 1d. According
to Hler, the defense counsel did not challenge the adm ssibility
of the witness’s testinony because the defense intended to
“introduce[] the sane [testinony] on behalf of the appellant.”

1d.
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Plainly, this case is inapposite fromHiler because
Petitioner preserved his right to challenge the adm ssibility of
Daughter 1's prelimnary hearing testinmony. Unlike Hiler,
Petitioner’s counsel did not “fail[] to specifically object to
the adm ssibility of [the witness' s] testinony,” id., but
instead, clearly objected to the introduction of Daughter 1's
prelimnary testinony at trial. Accordingly, Petitioner did not
wai ve his objection to the adm ssibility of Daughter 1's
testi nony.

Second, contrary to the majority’s assertions, ngjority
opinion at 16 n.9, Respondent’s efforts here, did not go
“uncontroverted” as they did in Hler. 1In Hler, the
prosecution’s efforts to find the witness were not chall enged
because the appellant sought to use the sane prelimnary hearing
testinmony in its case. Rather, the defense “was permtted to
reoffer the . . . testinony on behalf of the [appellant] at the
close of its own case-in-chief.” 796 P.2d at 349. 1In the
i nstant case, however, Petitioner’s counsel clearly objected to
the introduction of Daughter 1's prelimnary hearing testinony.
Petitioner did not seek to, or in fact, introduce the prelimnary
hearing testinmony in its case. |Indeed as distinguished from
Hiler, Petitioner disputed that Respondent made a good faith
effort to obtain Daughter 1's presence at trial.

Simlarly, Miunson is al so distinguishable fromthe
i nstant case. |In Minson, the prosecution was allowed to
introduce a witness's prelimnary hearing testinmony when (1) the

prosecution called a court clerk to “testif[y] that she issued a
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subpoena on behalf of the prosecution . . . to [the witness]'s
| ast known address in QOmha, Nebraska,” (2) the prosecution noved
the trial court to issue “a material wtness certificate . . . to

secure [the witness]'s attendance at trial,” (3) a judge “issued
a sumons conpelling [the witness]'s appearance[,]” which “was
‘returned without service, as after diligent search and inquiry,
the within named . . . [witness] . . . [was] NOI FOUND[,]’” and
4) the prosecution “informed the trial court that the Chief
Prosecutor in Oraha, Nebraska, stated that [the witness]'s father
told Nebraska authorities that his son had got[ten] marri ed,
noved away, and that he had not heard fromhim” 758 P.2d at 333
(capitalization in original).

Munson did not refer to an “undi sputed
representation[.]” Majority opinion at 16 n.9. The
prosecution’s representation in Minson was not nerely a bare
assertion that an investigator was sent out. 1In contrast to
Munson, Respondent in this case did not nove the court to nane
Daughter 1 as a material wi tness, ask the court to issue a
sumrmons conpel | ing Daughter 1 to testify at trial, or submt
evi dence as to what Daughter 1's nother had said, if anything.

Qobvi ously Munson did not rely on an “undi sput ed

representation.”??

13 The majority states that “although the dissent correctly observes

that Munson is distinct, the Oklahoma Crim nal Court of Appeals [in Hiler
interpreted Munson as supporting the proposition we use it for.” Majority
opinion at 17 n.9. However, because Hiler is inapposite to this case, so is
Hiler’s reference to Munson

-23-



***NOT FOR PUBLI CATION I N WEST” S HAWAI ‘I REPORTS AND PACI FI C REPORTER* * *

B

Contrary to the majority’s argunent, this opinion does
not advocate any “bright-line” rule regardi ng the nunber of days
prior to trial a subpoena nust be served in order to be
reasonable. On the one hand, the majority asserts that a good
faith effort is “context-specific[,]” mgjority opinion at 11
(internal quotation nmarks and citation omtted), and “determ ned
on a case-by-case basis[,]” id. (citation omtted), but when it
infers that Respondent’s service of a single subpoena el even days
before trial was reasonable, it inconsistently argues that
“[other] courts have held that the prosecution’s efforts were
reasonabl e when attenpting to serve the witness at a simlar tine
before trial[,]” id. at 17 n.10 (citations onmtted). The two

cases that the majority cites, Pillette v. Berghuis, 630 F. Supp.

2d 791, 804 (E.D. Mch. 2009) and State v. Black, 621 N E.2d 484,

487 (Oni o App. 1993), are obviously distinguishable fromthe
i nstant case and only underscore the prosecution’s |ack of effort
in the instant case.

In Pillette, approximtely two weeks before trial, the
prosecution, in order to serve the subpoena on the wtness,
(1) “visited the apartnent where she lived at the tinme of the
i ncident, but discovered that she had noved away w t hout | eaving
a forwarding address[,]” (2) “spoke to other w tnesses, who were
her friends, and found out that [the w tness] had noved [to
anot her location,]” (3) conducted a “LEIN check” which reveal ed
anot her address, (4) “went to the address, but discovered that it

no | onger existed because it was a trailer that had noved[,]”
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(5) “spoke with a postnmaster who gave a post office box, but no
physi cal address[,]” (6) “conducted [] conputer searches through

a reporting system to see if any police contact had been
made with her[,]” and “called and left a nmessage” with the
witness’'s father. 630 F. Supp. 2d at 804. 1In light of these
efforts, that court held “that the prosecution . . . nade a good
faith effort to |l ocate [the witness] and present her at trial”
when “the [prosecution] attenpted to subpoena [the wi tness] at
her | ast address, pursued | eads concerning forwardi ng addresses,
spoke to her friends and fam |y nenbers, and attenpted to
det erm ne whet her she had any contact with | aw enforcenent[.]”
Id. The prosecution in this case clearly did not undertake the
several efforts to find Daughter 1 as the prosecution did in
Pillette.

Simlarly, in Black, that court held that the trial

j udge had sufficient evidence to find a witness unavail able after
t he prosecution presented four w tnesses, including the witness’s
nother, to testify that 1) the witness had been “mssing for a
period of [at |least] six nonths[,]” (2) the witness had not been
seen by her nother for several nonths and her nother “had no idea
where [the witness] was currently staying[,]” (3) “[the
Wi tness’ s] dental records had been given to the police[,]” and
(4) “a warrant had been issued for [the witness s] arrest, but
the police had been unable to |ocate her.” 621 N E. 2d at 487.
Unlike in Black, there is no evidence in the record of this case
t hat Respondent contacted the police to conduct the search or had

a warrant issued for Daughter 1's arrest as a material wtness,
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despite the police having been able to apparently pick her up on
her prior runaways and to detain her. |In light of the
ci rcunst ances presented above, a single subpoena served el even
days prior to trial was not reasonable in this case.
VI,
Al t hough the Supreme Court in Crawford overrul ed

Roberts, Crawford did not alter the definition of unavailability

defined in Roberts, see supra note 10, and therefore, Roberts is

relevant. 1In Roberts, the prosecution admtted into evidence the
prelimnary hearing testinony of Anita |Isaacs (Anita) under the
former testinony hearsay exception. To show unavailability, the
prosecution called Anita’ s nother, Any |saacs (Mther), as a

W t ness. Mot her testified that Anita

left home for Tucson, Ariz., soon after the prelimnary
hearing. About a year before the trial, a San Francisco
soci al worker was in comunication with [ Mother] about a
wel fare application Anita had filed there. Through the
soci al worker, [Mother] reached [her] daughter once by

t el ephone. Since then, however, Anita had called her
parents only one other time and had not been in touch with
her two sisters. When Anita called, some seven or eight
nont hs before trial, she told her parents that she was
traveling outside Ohio, but did not reveal the place from
which she called. Ms. |saacs stated that she knew of no
way to reach Anita in case of an emergency. Nor did she
know of anybody who knows where she is.

448 U. S. at 59-60 (internal quotation marks omtted).

The OChio Court of Appeals reversed the trial court,
concluding that “the prosecution failed to nmake a showi ng of a
‘good-faith effort’ to secure the absent w tness’ attendance, as
required by [Barber], 390 U S. [at] 722-25[.]” Roberts, 448 U. S.
at 60. The Chio Suprene Court affirmed the court of appeals but
on other grounds. The GChio Suprenme Court held that the court of

appeal s erred because “the nmere opportunity to cross-examne at a
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prelimnary hearing did not afford constitutional confrontation
for purposes of trial.” 1d. at 61.
The Suprene Court held the prosecution did not breach

its duty of good faith effort where

the prosecutor issued a subpoena to Anita at her parents
home, not only once, but on five separate occasions over a
peri od of several nonths. In addition, at the voir dire
argument, the prosecutor stated to the court that
[defendant] “witnessed that | have attenmpted to |locate, |
have subpoenaed, there has been a voir dire of the witness
parents, and they have not been able to locate her for over

a year.”

Id. at 75 (enphases added). The Suprene Court reasoned that “the
prosecution did not breach its duty of good-faith effort[,]” id.,

because “the service and i neffectiveness of the five subpoenas

and the conversation with Anita's nother were far nore than nere

reluctance to face the possibility of a refusal. 1t was

investigation at the | ast-known real address, and it was

conversation with a parent who was concerned about her daughter's

wher eabouts.” |1d. at 76 (enphasis added).

The majority asserts that “[t]he voir dire of Anita' s
not her is anal ogous to calling Huerta at trial[,]” nmgjority
opinion at 14 n.8, “[Respondent’s] efforts before trial exceeded
the efforts the prosecutors took in Roberts[,]” id. at 17, and
that “[w] hen conpared to Roberts, [Respondent’s] efforts in this
case were reasonable,” id. at 18 n.10. 1In contradiction to these
assertions, the record patently establishes that Respondent’s
efforts were not anal ogous to Roberts and fell below the standard
of reasonabl eness established in Roberts.

First, the majority’s recitation of the facts in

Roberts only enphasi zes Respondent’s |ack of diligence in this
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case. In Roberts, the prosecution denonstrated through the voir
dire of Anita’s nother that the prosecutor began speaking with
Anita' s parents four nonths before trial, and through its
di scussions, the prosecution |earned that Anita “had | eft hone
soon after the prelimnary hearing[,] that about a year before
the trial” the parents received information that their daughter
was in San Francisco, 448 U S. at 56, and that Anita’'s parents
had “undertaken affirmative efforts to reach their daughter,” but
“the [parents] and their other children knew of no way to reach
Anita even in an energency[,]” id. at 75. The prosecution also
i ssued a subpoena to the witness’ s parents’ home not only once,
but on five separate occasions over a period of several nonths,
and stated to the court that “the [defendant] w tnessed that |
have attenpted to |ocate, | have subpoenaed, there has been a
voir dire of the witness’s parents, and they have not been able
to locate her for over a year[,]” id.

In contrast, here, Respondent’s only attenpt to serve
Daughter 1 was by way of a single subpoena on Daughter 1's | egal
guardi an el even days prior to trial. Unlike in Roberts, there is
no evi dence that Respondent ever had a “conversation with” or a
“voir dire” of Daughter 1's parents. 1d. at 76, 75. Unlike in
Roberts where contact was nade with the witness s parents,
Respondent relied only on a social worker. Unlike in Roberts,
there is no indication that anyone from Respondent’s office
attenpted to make contact with sonmeone close to Daughter 1 within
a reasonable tinme before trial. Finally, as discussed supra,

Respondent’s action in serving a single subpoena was a
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meani ngl ess exercise in |ight of Respondent’s representation to
the court that it was “doubtful” Daughter 1 would be avail able
for trial, some three days before it even served the subpoena on
Huert a.

Second, the majority’'s attenpt to dimnish the
i nportance of the prosecution’s service of five subpoenas in
Roberts is unpersuasive. The mpjority states that “the
prosecution served three of these subpoenas after it knew Anita
did not reside at her nother’s residence . . . [and] the
remai ni ng two subpoenas were nade on Novenber 3 and Novenber 4,
1975.” Majority opinion at 17 n.10 (citing Roberts, 448 U.S. at
79-80 & n.3 (Brennan, J., dissenting, joined by Marshall, J. and
Stevens, J.)). Serving five subpoenas over a span of several
nmonths is evidence that the prosecution renmained in contact with
Anita’'s parents and nmade periodic checks' with themto determ ne

if they had any new information on Anita' s whereabouts. *®

14 In light of the actions taken by the prosecution, the majority’s
assertion that “the Supreme Court did not establish that the prosecutor made
‘periodic checks’ with Anita’'s parents outside of sending subpoenas to their
residence[,]” majority opinion at 14 n.8, is incorrect. As discussed supra
the prosecution in Roberts established that (1) “four months prior to the
trial the prosecutor was in touch with [Mother] and discussed with her Anita's
wher eabouts[,]” 448 U. S. at 75, (2) within this four-nmonth period before
trial, the prosecution “issued a subpoena to Anita at her parents' hone,”
which was Anita’' s |ast known residence, “not only once, but on five separate
occasions[,]” id. at 76, and (3) through the discussion with Anita’ s nother,
the prosecution discovered that Anita “had |left home soon after the
prelim nary hearing[,] that about a year before the trial” the parents
received information that their daughter was in San Francisco, id. at 56, and
that Anita’s parents had “undertaken affirmative efforts to reach their
daughter[,]” id. at 76. Conpared to the prosecution’s total efforts in
Roberts, Respondent’s single subpoena to Huerta in this case was patently
insufficient to establish that the prosecution's efforts were reasonabl e.

15 Contrary to the majority’s assertion, majority opinion at 17-18
n.10, this viewis consistent with both the majority and di ssenting opinions
in Roberts. To reiterate, the majority opinion in Roberts stated that “[t]he
evidence of record denonstrates that the prosecutor issued a subpoena to Anita
at her parents’ honme, not only once, but on five separate occasions over a
peri od of several nonths[,]” 448 U S. at 76 (enphasis added) and “the
(continued. . .)
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Therefore, the fact that the prosecuti on subpoenaed Anita’s
parent five tinmes over the span of several nonths is rel evant,
regardl ess of the fact that the prosecution had | earned Anita was
not with her nother during the tinmes the |last three subpoenas
wer e i ssued.

Unlike in Roberts, Respondent made a single attenpt to
subpoena Daughter 1 through Huerta only el even days before trial.
There is no evidence that the prosecution maintained contact with
Daughter 1 or her parents, or a case worker, before trial at all.
There is no evidence that the prosecution followed up with
Daughter 1's parents or verified the efforts that Huerta took
after receiving the subpoena.

Third, the majority wongly asserts that the

prosecution “[had] Huerta nmake nunmerous efforts to |ocate

Daughter 1[.]” Majority opinion at 16 n.9 (enphasis added); see
also id. at 15 (“[T] he service of the subpoena . . . pronpted

Huerta to take additional efforts to | ocate Daughter 1.7)

(Enmphases added.); id. at 17 n.10 (“[T] he prosecution served
Huerta to pronpt her to take additional efforts to |ocate
Daughter 1.7); id. at 21 (“[T]he prosecution’s subpoena to Huerta

pronpted Huerta to take additional efforts to | ocate Daughter

15C. . . continued)
prosecutor stated to the court that [the defendant] ‘witnessed that | have
attempted to |l ocate, | have subpoenaed, there has been a voir dire of the

wi t ness’ parents, and they have not been able to | ocate her for over a year,”
id. Justice Brennan’'s dissenting opinion stated that “the [prosecution’s]
total effort to secure Anita’'s attendance at respondent’s trial consisted of
the delivery of five subpoenas in her name to her parents’ residence, and
three of those were issued after the authorities had | earned that she was no
Il onger living there.” 1d. at 79 (Brennan, J., dissenting, joined by Marshall
J. and Stevens, J.) (first enphasis in original, second enphasis added). As
both the majority’s and the dissent’s recitation of the facts suggests, the
prosecution in Roberts made periodic contacts with Anita’'s parents’ residence
over a span of several nonths to deliver the subpoena
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1.”). There is no evidence that the efforts Huerta took to find
Daughter 1 were at the direction of the prosecution.

Furthernore, the majority’ s assertion inplies that Respondent was
in contact wiwth Huerta prior to the issuance of the subpoena and
that the issuance of the subpoena “pronmpted[,]” id. at 15, 21;

see also id. at 17 n.10, Huerta to nmake “additional efforts[,]”

id. at 15, 17 n.10, 21. Again, there is no evidence that
Respondent had nade any contact with Huerta prior to issuing her
t he subpoena with respect to obtaining Daughter 1's presence.
Thus, there is no evidence that the subpoena represented the
“direction” to make “efforts” that were in “addition” to prior
ones. The majority’s statenents in this regard are at best
guest i onabl e.

Fourth, the majority erroneously |ikens Huerta to

Anita’s nother in Roberts, id. at 15, whomthe Suprenme Court

determ ned was “a parent who was concerned about her daughter’s
wher eabouts.” Roberts, 448 U. S. at 76. The mpjority states that
Huerta's testinony that “prior to being served, she was unable to
| ocate Daughter 1 after she ran away from her placenent at the
[girls hone,]” is evidence that Huerta was a concerned person.
Majority opinion at 15. But exam nation of Huerta' s testinony
bears little support for this assertion. Although Huerta was
Daughter 1's case worker, the extent of her prior contacts, her
rel ati onship, or her responsibility for Daughter 1 is not
established in the record. Huerta testified that Daughter 1 had
run away fromthe girls group home on four separate occasions

bet ween Cctober 21, 2006, and February 6, 2007. She also related
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t hat Daughter 1 was |ast picked up on January 16, 2007, and that
she had “run away within [the] hour.” Although Huerta made
efforts to find Daughter 1 after bei ng subpoenaed, these efforts
were made only a few days before trial, after Daughter 1 had

al ready been mssing for several weeks. Huerta did not testify
to making any efforts to | ocate Daughter 1 after Daughter 1 ran
away on January 16, 2007, prior to being served with the
subpoena. This is inconsistent with the majority’s assertion
that Huerta was as “concerned about Daughter 1's whereabouts,” as
the parents in Roberts were about Anita.

Moreover, the majority’s opinion that Huerta was
concerned with “Daughter 1's whereabouts” contradicts the
majority’ s argunment that the service of the subpoena was to
“pronpt[] Huerta to take additional efforts to | ocate Daughter

1.” Mjority opinion at 15; See also id. at 17 n. 10 (arguing

t hat Respondent “served Huerta to pronpt her to take additional
efforts to | ocate Daughter 1”). A person truly “concerned with
Daughter 1's whereabouts” would not need to be “pronpted” or
“instructed” to conduct a search to | ocate Daughter 1 via a
subpoena. A concerned parent woul d have begun searching for
Daughter 1 as soon as she was found m ssing on January 16, 2007.
Huerta’ s connection with Daughter 1 was because of her job as a
DHS soci al worker and as Respondent admitted at oral argunent,
Huerta |i kely had many children under her “legal responsibility”
at this tine. Although Huerta may have had “l ega

responsi bility” for Daughter 1, plainly, Huerta was not |ike the

“concerned parent” in Roberts. Thus, the mpjority’ s assertion
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that “Huerta was a concerned parent” simlar to Anita’ s nother in
Roberts is incorrect.
VI,

In sum serving one subpoena on Daughter 1 through
Huerta, the “legal guardian” of a w tness who Respondent was
ostensibly attenpting to | ocate el even days before trial, after
Respondent had al ready indicated Daughter 1 was “doubtful” for
trial, does not denonstrate that “the prosecutorial authorities
[] made a good-faith effort to obtain [her] presence at trial[,]”
Barber, 390 U. S. at 724-25; and was plainly not reasonabl e,
Roberts, 448 U. S. at 74; Geen, 399 U S. at 189 n.22 (Burger,
C.J., concurring). It is difficult to believe that Respondent
woul d have been so delinquent inits attenpts to find Daughter 1
had her favorable prelimnary hearing testinony not been
available to it. |If Respondent did not have the prelimnary
hearing transcript, it is highly unlikely that Respondent woul d
have sinply left it up to a social worker to find Daughter 1 in
el even days in a prosecution for an offense puni shable by twenty
years’ inprisonnent. Mnifestly, Respondent did not undertake
efforts to | ocate Daughter 1, the critical witness, as it
reasonably woul d have, had it not already had the prelimnary
heari ng transcri pt.

I X.

Addi tionally, federal courts have “treat[ed] the
Confrontation C ause unavailability inquiry as identical to the
unavail ability inquiry under Rule 804(a)(5) of the Federal Rules

of Evidence (FRE), which defines a witness as bei ng unavail abl e
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when he is absent fromthe hearing and the proponent of [his]
stat enent has been unable to procure [his] presence by process or

ot her reasonable neans.” Tirado-Tirado, 563 F.3d at 123 n. 4

(enmphasi s added) (internal quotation marks and citation omtted).

See also, United States v. Aguil ar-Tamayo, 300 F.3d 562, 565 (5th

Cr. 2002) (“Unavailability must ordinarily al so be established
to satisfy the requirenents of the Confrontation C ause.”). FRE
Rul e 804(a) states, in part, “‘Unavailability as a w tness’

i ncludes situations in which the declarant . . . (5) is absent
fromthe hearing and the proponent of a statenent has been unabl e
to procure the declarant's attendance (or in the case of a

hear say exception under subdivision (b)(2), (3), or (4), the

decl arant's attendance or testinony) by process or other
reasonabl e neans.” Thus, “[t]he | anguage of [FRE] Rule 804

(a) (5) suggests that ‘other reasonabl e neans’ besi des subpoenas

must be tried before a witness can be found unavailable.” United

States v. Mann, 590 F.2d 361, 367 (1978). 1In this case,

Respondent points to no evidence that any “other reasonable
means” were attenpted by Respondent in order to | ocate Daughter
1. Thus, Respondent has not satisfied its burden of proving
unavail ability.

X.

A

Because the prosecution has failed to neet the m nimum

burden of showing that a witness is unavail able under the United
States Constitution, an analysis under the Hawai ‘i Constitution

woul d be unnecessary. However, inasnmuch as the ngjority
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determ nes that Respondent satisfied the unavailability test
adopted by this court, nmajority opinion at 18-25, | address this
i ssue.

This court has held that in “determ ning the
adm ssibility at trial of former testinony as an exception to the
rul e agai nst hearsay, as constrained by the constitutional right
of confrontation, . . . the declarant nust be presently

unavai l abl e despite the good faith efforts of the prosecution to

obtain his or her presence.” Lee, 83 Hawai ‘i at 276, 925 P.2d at
1100 (enphasis added). Lee “expressly adopted” the standard set
forth in Lynch that “establishnent of the prosecution’s
reasonabl e efforts to secure the presence of the declarant
‘require[s] a search equally as vigorous as that which the
government woul d undertake to find a critical witness if it has
no prior testinony to rely upon in the event of
unavailablity[.]’” I1d. at 278, 925 P.2d at 1102 (quoting Mbore,
82 Hawai ‘i at 224, 921 P.2d at 144 (quoting Lynch, 499 F.2d at
1023)) (some brackets in original). 1In More, this court further
clarified the definition of a good faith attenpt, stating that,
“to establish this good faith attenpt, the prosecution mnust

confirmon the record at the time of trial both the declarant's

unavai lability and that vigorous and appropri ate steps were taken

to procure the declarant's presence at trial.” 82 Hawai ‘i at

223, 921 P.2d at 143 (citations omtted).
In Lee, the issue was whether the trial court erred in
admtting the former testinony of the state’s two key w tnesses -

Kyon M nn (Kyon) and Jae Kuen Lee (Jae Kuen). 1In attenpting to
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prove the unavailability of the witnesses, the State presented an
affidavit froman investigator enployed by the Ofice of the
Prosecuting Attorney and testinmony froma police detective. Lee,
83 Hawai ‘i at 271, 925 P.2d 1095.

In regard to Kyon, the investigator stated that he was
informed by Kwi Ha, another w tness, that Kwi Ha had recieved a
| ong di stance phone call from Kyon a nonth earlier and Kwi Ha
believed that Kyon was not in Hawai‘i. A police detective
testified that he believed Kyon was in Korea. 1In regard to Jae
Kuen, the investigator stated that he checked Jae Keun's | ast
known address and | earned that Jae Keun had noved out two nonths
prior. The prosecution failed to show that the investigator
conducted any foll ow up, however; “not even a sinple inquiry as
to a possible forwarding address.” 1d. at 279, 925 P.2d at 1103.
The detective testified that he had no | eads to Jae Keun's
wher eabout s.

The court in Lee held that “the prosecution [had]
failed to satisfy its burden of denonstrating an adequate good
faith effort to obtain the presence of Kyon and Jae Keun at []
trial.” 1d. at 278, 925 P.2d at 1102. Lee noted that the
prosecution “made no claim. . . that it attenpted at any tine to
i ssue--nuch | ess serve--trial subpoenas on Kyon or Jae Keun.”

Id. at 279, 925 P.2d at 1103. The Lee court also criticized the
difference in the efforts the prosecution took to secure its
material witness, KW Ha, as opposed to the efforts it took to

| ocate and secure the availability of Kyon and Jae Keun. In

guaranteeing Kwi Ha's presence at trial, the prosecution noved
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for the trial court to “declare KW Ha a material witness.” |[|d.
As a result, a bench warrant was issued, Kwi Ha was taken into
custody, and bail was set at $20,000 “to prevent . . . Kwi Ha's
abscondi ng the country.” 1d.

In Lee, this court |ooked to other cases in which it
had been determ ned that the prosecution’s efforts to secure an
unavai l abl e witness satisfied the good faith standard. For

exanpl e,

[i]n State v. Wiite, 65 Haw. 286, 651 P.2d 470 (1982), we
hel d that where (1) a police detective had secured a
witness's presence at a defendant’s first trial, (2) the
sanme detective was reassigned to locate the witness for the
defendant’'s retrial, (3) the detective [engaged in various
efforts to locate the witness], and (4) none of these
efforts produced any | eads, the prosecution had made a good
faith effort to secure the presence of the witness.

Id. at 277, 925 P.2d at 1101 (enphasis added) (internal quotation
mar ks, citation, and brackets omtted). |In Wite, 1) the
prosecution assigned the detective to |ocate the witness, 2) the
prosecution proved that “[the wi tness] had no known job, address,
or tel ephone nunber[,]” 3) the detective “contacted the
[wWwtness]'s nother[,]” and 4) the detective “had other officers
check various |ocations of Hawaii--Wikiki, Wi manal o, and the
| sl and of Lanai--where [the witness] was thought to have once
resided.” Wite, 65 Haw. at 288, 651 P.2d at 472.

Lee also considered State v. Bates, 70 Haw. 343, 771

P.2d 509 (1989), wherein this court found a good faith effort on
the part of the prosecution to |locate a witness. This court
noted that “(1) a subpoena had been issued to conpel the

Wi tness’s attendance, (2) there had been four unsuccessful

attenpts to serve the subpoena, (3) the prosecution assigned an
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investigator to |ocate the witness, and (4) the investigator had”

attenpted several different nmethods of |ocating the wtness.

Lee, 83 Hawai‘i at 277, 925 P.2d at 1101 (citing Bates, 70 Haw.

at 346-47, 771 P.2d at 511) (enphasis added). The investigator
checked the witness's driver's |icense nunber and notor vehicle
regi stration, ran checks on voter registration records and phone
listings, contacted the witness's |ast known residence and work
pl ace, and interviewed his former nei ghbors, who indicated that
the witness may have noved to Al aska. Bates, 70 Haw. at 346, 771
P.2d at 511.

In Moore, this court held that the prosecution had
shown a good faith effort to secure the presence of an
unavai |l abl e witness. 82 Hawai ‘i at 224, 921 P.2d at 144. This
court observed that (1) the prosecution had placed the w tness

under subpoena prior to trial and obtained the witness's

assurances that she would testify, (2) the “prosecution

investigator testified that he had attenpted to serve [the

wi tness] with a new subpoena at her hone seven tines in tw days
and had made two tel ephone calls, |eaving his pager nunber for
[the witness] to contact[,]” id. at 208, 921 P.2d at 128
(enmphasi s added), (3) “[a]fter the investigator was inforned

that [the witness] had | eft the state, the prosecutor began

calling nanes fromthe defense’s witness list in an attenpt to

| ocate her[,]” id. at 224, 921 P.2d at 144 (enphasis added),

(4) “[t]he prosecutor called [the witness]’'s brother-in-law in

California” and was told that the witness “had been there and

that her children were still there, but [the witness] had |eft
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earlier that day w thout disclosing her destination[,]” id. at
208, 921 P.2d at 128 (enphasis added), and (5) the prosecution’s
notion for a continuance to |ocate the witness was denied[,] id.
at 224, 921 P.2d at 144.

As Lee, Wiite, Bates, and Mwore indicate, the State,

ei ther through the prosecution itself, or a police detective or
an investigator for the prosecution, nmade various efforts to

| ocate the witness in order for the governnment to satisfy its
burden of showing a good faith effort for purposes of

unavail ability. Respondent failed to prove it had done so in
this case. For exanple, Respondent should have, but did not,
decl are Daughter 1 a material witness or issue a warrant for her
arrest. Lee, 83 Hawai ‘i at 279, 925 P.2d at 1103. Respondent
did not contact Daughter 1's famly nenbers, More, 82 Hawai ‘i at
208, 921 P.2d at 128, Wiite, 65 Haw. at 288, 651 P.2d at 472, or
run checks agai nst various conputer databases and other |istings,
Bates, 70 Haw. at 346, 771 P.2d at 511. Nor did Respondent
request a continuance of trial. More, 82 Hawai ‘i at 224, 921
P.2d at 144; Lynch, 499 F.2d at 1024. Under HRE Rul e 804(a)(5),

this court said that “other reasonabl e neans besi des subpoenas

must be tried before a witness can be found unavail able.” Lee,

83 Hawai ‘i at 278, 925 P.2d at 1102 (enphasis added) (i nternal
guotation marks omtted).
B
The majority believes that the prosecution satisfied
the Lee standard. It argues that (1) “nothing suggests the

prosecution intended to rely on the prelimnary hearing
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testi mony” because “a person within the prosecutor’s office
attenpted to | ocate Daughter 1[]” and “[the prosecution] noved to
sever the trial to avoid relying on Daughter 1's prelimnary
hearing testinmony[,]” majority opinion at 18-19, (2) the efforts
of Huerta should be included in determ ning whether the
prosecution made a good faith effort to |locate a witness, id. at
16, 23, and (3) “although [the State] could have taken additi onal
efforts to | ocate Daughter 1, . . . these efforts would have been
futile[,]” id. at 23.
1

Wth respect to the majority’s first argunent, not even
Respondent cites any evidence that “a person within the
prosecutor’s office attenpted to | ocate Daughter 1,” or even
asserts this to us. The single statenent that Respondent *had

our investigator go out and try to find her hinmself,” |acks any
supporting evidence and was insufficient to establish that “[t] he
| engths to which the prosecution [went] to produce [the] w tness”
was reasonable. Roberts, 448 U. S. at 74; More, 82 Hawai ‘i at
223, 921 P.2d at 143 (stating that “[t] he prosecution nust
confirmon the record” at trial that the wi tness was unavail abl e
and that “vigorous and appropriate steps were taken” to obtain
the witness's presence).

I n addition, because the prosecution did not nove to

continue trial, as the court itself noted, the prosecution

obviously intended to rely on the prelimnary hearing transcript
of Daughter 1, despite its notion to sever. The ngjority

incorrectly equates the prosecution’s notion to sever to a notion
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for a continuance, see ngjority opinion at 19-20, 20 n.11, for at
| east three reasons. First, Respondent infornmed the court that
its notion to sever was not a notion for a continuance. During
the hearing on the notion to sever, Respondent explicitly nade

clear to the court, “W're not asking for a continuance. That is

correct. W’re not objecting to a continuance. W’re not asking

for it.” (Enphases added.) Hence, the record reflects that
Respondent only noved to sever the trial.

Second, because there was a sound i ndependent basis to
deny the notion to sever, the majority’s contention that the
severance notion was “the functional equivalent of a notion to
continue” the trial of Daughter 1, id. at 20 n.11, is wong. The
notion to continue, as understood by the parties and as posed by
the court, referenced both Daughter 1 and Daughter 2. | ndeed,
Petitioner’s response to Respondent’s notion to sever stated that
“[Petitioner] would be subject to successive or nmultiple
prosecutions for conduct or charges that are currently charged
within the same Petition” in “violation of HRS [§] 701-109(2)."1¢
To treat the case otherwi se, as the court realized, would

i nappropriately subject the Petitioner to defending two separate

16 HRS § 701-109 states in relevant part:

(2) Except as provided in subsection (3) of this
section, a defendant shall not be subject to separate trials
for multiple offenses based on the same conduct or arising
fromthe same episode, if such offenses are known to the
appropriate prosecuting officer at the time of the
commencement of the first trial and are within the
jurisdiction of a single court.

(3) When a defendant is charged with two or nore
of fenses based on the same conduct or arising fromthe sanme
epi sode, the court, on application of the prosecuting
attorney or of the defendant, may order any such charge to
be tried separately, if it is satisfied that justice so
requires.
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prosecutions. Thus, the court, “[b]ased on the pleadings,

evi dence and argunents presented at the hearing,” denied
Respondent’s notion to sever. Petitioner did not object to
Respondent continuing the trial, which “would not subject
[Petitioner] to multiple trials[.]” The court stated that
“[ b] ecause neither [Respondent] or [sic] [Petitioner] requested a
continuance, trial in this nmatter shall proceed as scheduled[.]”
(Enmphasi s added.) Thus, as the parties and the court realized,
the notion to sever was not the equivalent -- functional or
otherwise -- of a notion to continue the trial.

Third, with all due respect, it is disingenuous for the
majority to argue that Respondent’s notion to sever was
equi valent to a notion for continuance. As noted, after the
deni al of Respondent’s notion to sever, Respondent did not nove
to continue, even though the court indicated that it would |ikely
grant such a notion had either party requested it. Additionally,
the record reflects that Respondent coul d have asked for a
continuance on its own, but did not. “It is difficult to believe
that if the prelimnary hearing testinmony of this crucial wtness
were not avail able, the prosecution would have abandoned its
efforts at this point[.]” Lynch, 499 F.2d at 1024. As
i ndi cated, Petitioner would not have objected to such an acti on.
Thus, Respondent’s failure to seek a conti nuance wei ghs agai nst
its assertion that its actions were reasonable. See id. (noting
that the trial was recessed early and the case was continued so
that the governnent could continue its efforts to |ocate the

m ssing witness); More, 82 Hawai ‘i at 224, 921 P.2d at 144
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(noting that the prosecution noved for a continuance of trial to
| ocate the witness but the notion was denied). 1In light of the
fact that the court did not grant Respondent’s notion to sever
but woul d have likely granted a notion to continue, it is
erroneous to assert that Respondent’s “notion to sever was the
functional equivalent of a notion to continue” and “undercut|s]
the inference of good faith[.]” Majority opinion at 20 n. 11
Because Respondent had the prelimnary hearing transcript, it
could proceed to trial without the presence of Daughter 1, who
woul d ot herwi se be subject to cross examnation. It would seem
obvi ous that this underlay Respondent’s decision not to request a
conti nuance.

In sum (1) if Respondent truly wanted to nove for a
continuance, it clearly could have done so, but did not, (2) the
prosecution clearly represented to the court at the notion to
sever hearing that it was “not asking for a continuance[,]”

(3) the prosecution was aware that a notion to sever would

subj ect the defendant to defending two prosecutions, and

(4) after the court denied the notion to sever, the prosecution
coul d have, but did not, nove to continue the trial, even though
the court had nmade it clear that a continuance was available to
it. Gven these facts, it is evident that Respondent noved to
sever rather than to continue, because it knew that Daughter 1's
prelimnary hearing testinony was avail able as a “back-up,”
should its notion to sever be denied. For these reasons,
Respondent’s notion was not “neutral[] with regard to conti nuing

the entire trial[,]” and did not “denonstrate[] that it attenpted
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to avoi d using Daughter 1's prelimnary hearing testinony,” as
the majority maintains. Majority opinion at 20 n.11. Instead,
Respondent rejected the continuance of trial, which neant it

woul d enpl oy, rather than “avoid,” the prelimnary hearing

t esti nony.
2.

Wth respect to the second argunent, respectfully, the
maj ority m sconceives the obligation of the prosecution to
conduct good faith efforts to obtain a witness' s presence at

trial. The majority mi stakenly maintains that Black, State v.

Sanchez, 592 A 2d 413, 415 (Conn. App. 1991), United States V.

Thorton, 16 MJ. 1011 (A C MR 1983), and United States v.

Rundl e, 298 F. Supp. 392, 395 (D. Penn. 1969), support its
assertion that “courts have included the efforts of social
service workers in determ ning whether the prosecution nmade a
good faith effort to locate a witness[,]” majority opinion at 21,
and thus, that “[t]he efforts of a social worker . . . can
establish” the “good faith effort[,]” id. at 16, of
“prosecutorial authorities[,]” Roberts, 448 U.S. at 74. None of
the cases cited by the mpjority relied solely on the efforts of a
social worker to establish good faith efforts, as in the instant
case, but involved an array of measures taken by the governnent
to |l ocate a w tness.
a.

First, as discussed supra, the Suprenme Court has

established that “[t]he basic litmus of Sixth Anmendnent

unavailability” is that a wtness is not “unavail able” for
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purposes of the . . . exception to the confrontation requirenent

unl ess the prosecutorial authorities have nmade a good-faith

effort to obtain his presence at trial.’” Roberts, 448 U.S. at
74 (quoting Barber, 390 U S., at 724-25) (enphasis and brackets
omtted) (enphasis added). Additionally, Roberts established
that “the ultimate question is whether the witness is unavail abl e
despite good-faith efforts undertaken prior to trial to |locate
and present that witness[] . . . [and a]s with other evidentiary

proponents, the prosecution bears the burden of establishing this

predicate.” 1d. at 74-75.

Further, this court has “expressly relied on
Roberts . . . , subject to the caveat that, ‘[wlith respect to
the “rule of necessity,” . . . we have renained resolute that[, ]
under the confrontation clause of the Hawai ‘i Constitution, a
showi ng of the declarant's unavailability is necessary to pronote
the integrity of the fact finding process and to ensure fairness
to defendants.

'"  Lee, 83 Hawai ‘i at 275-76, 925 P.2d at
1099-1100 (quoting State v. Apilando, 79 Hawai ‘i 128, 132-33, 900

P.2d 135, 139-40 (1995) (other citation omtted)) (brackets and
ellipsis in original). Moreover, this court has enphasi zed t hat
““the burden of establishing the declarant's “unavailability”

rests with the prosecution.’”” 1d. (quoting Apilando 79

Hawai ‘i at 140, 900 P.2d at 147) (other citation omtted). As
the Suprene Court and this court have instructed, the obligation
to locate the witness and the burden in establishing

unavail ability rests with the prosecution, and, thus, these
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matters cannot be inputed to Huerta or other social service

wor kers.
b.
Second, Bl ack, Sanchez, Thorton, and Rundl e do not
support the majority view. In Black, an Chio appellate court

hel d that a witness was unavail able after “the prosecution
presented four witnesses to testify with respect to their efforts
to locate the [unavailable witness].” 621 N E 2d at 487. The
prosecution’s own investigation in Black produced four wtnesses
who were “a supervisor in the Children's Division of the Ham |ton
County Departnment of Human Services, a supervisor in the
speci al - pl acenent unit of the Montgonery County Children's
Services, a case worker at Montgonery County Children's Servi ces,
and [the unavailable witness’s] nother.” 1d. Through its

i nvestigation as evidenced by these four w tnesses’ testinony,

t he prosecution established:

[ The unavail abl e witness] had been discharged fromthe
United Met hodist Children's Home in 1990 and had been
returned to the custody of the Montgomery County Children's
Board. The Montgomery County Children's Board returned
custody of [the unavail able witness] to her mother in
January 1992, after she had been m ssing for a period of six
nont hs. [ The unavail able witness’s] mother testified that
she had not seen her daughter since 1991 and that she had no
idea where [the unavail able witness] was currently staying

[ The unavail abl e witness's] dental records had been given to
the police and a warrant had been issued for her arrest, but
the police had been unable to |ocate her.

Id. Unlike Black, the prosecution in this case evidently did not
conduct its own investigation as to Daughter 1's whereabouts.

The evidence presented at trial denonstrated that Respondent only
delivered a single subpoena to Huerta. In fact, Respondent did
not present evidence of an investigation by its own investigator.

As noted before, although the police had apparently picked up and
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det ai ned Daughter 1 before, the police were not contacted to
| ocate and detain her, nor was a warrant issued for Daughter 1's

arrest, as had been the case in Bl ack. Bl ack, 621 N. E.2d at 487;

Rundl e, 298 F. Supp. at 395; see also Lee, 83 Hawai ‘i at 279, 925

P.2d at 1103 (recogni zing that the prosecution, in guaranteeing a
material witness’s presence at trial, issued a bench warrant for
the witness's arrest, took the witness into custody, and set bai
at $20,000 “to prevent . . . [the witness fron] absconding the
country”).

Simlarly, in Sanchez, the State conducted its own
i nvestigation and consulted with other trained investigators. In
Sanchez, “the [S]tate presented evidence of the .
unsuccessful efforts to locate [the witness] in order to
denonstrate that [the witness] was not available. 592 A 2d at
415. The State “contacted an investigator . . . fromthe public
defender’s office and also a juvenile probation officer.” 1d.
The investigator had been “unsuccessful in . . . contact[ing the
m ssing witness’s] grandnmother . . . by tel ephone and through the
wel fare office.” 1d. The State also conducted an “investigation
stenming fromthe information presented by the defendant to the
[S]tate as to the [witness’s] whereabouts[.]” 1d. at 416.
Unl i ke Sanchez, Respondent did not present evidence of an
i nvestigator’s unsuccessful attenpts to | ocate Daughter 1, or
that | aw enforcenment resources were enployed. Nor is there any
evi dence that an investigator attenpted to contact Daughter 1's

famly. See also More, 82 Hawai ‘i at 208, 921 P.2d at 128;
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Bates, 70 Haw. at 346, 771 P.2d at 511. Respondent relies solely
on the efforts of the social worker.

In Thorton, the U S. Arnmy Court of MIlitary Review held
that the “declarant’s unavailability was established under the
Si xt h Amendnment and under Mlitary Rule of Evidence 804(a)(5).”
16 MJ. at 1013. That court noted that the prosecution “tried to
procure the declarant’s presence by subpoena, . . . sought
assi stance from[the declarant’s] nother, her friends, and the
German police[] . . . [and that t]he declarant could not be found
at her legal Gernman residence or at her various ‘hangouts.’” 1d.
Thus, that court recognized that “[i]n the present case, an

active search for the declarant concomtant with the i ssuance of

a subpoena is also sufficient” and, therefore, “f[ound] that the
decl arant was i ndeed unavailable[.]” 1d. (enphasis added).
Unli ke Thorton, Respondent did not seek assistance from Daughter

1's nother or friends. See id.; see also More, 82 Hawai ‘i at

224, 921 P.2d at 144; Wite 65 Haw. at 288, 651 P.2d at 472. Nor
di d Respondent contact the police in effort to | ocate Daughter 1

See Thorton, 16 MJ. at 1013; see also Black, 621 N E. 2d at 487;

Lee, 83 Hawai ‘i at 279, 925 P.2d at 1103. Rather, Respondent did
not conduct an “active search,” but relied only on the soci al
wor ker to conduct the search

In Rundl e, a federal district court determ ned that the
“[ SJtate showed consi derable efforts to find [the witness].” 298
F. Supp. at 395. The State presented (1) “[a]n Admi nistrative
Assistant fromthe Fort Mfflin Youth Devel opnent Center [who]

testified that his institution had been unable to |ocate [the
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Wi tness] since March 8, 1967, when he took flight[,]” (2) “[the
Wi tness’s] nother [who] testified that she had not heard from or
seen her son since his disappearance fromFort Mfflin[,]” and

(3) “[a]ln investigator fromthe District Attorney's office, who

had extensive experience in |ooking for |ost persons, [and]
testified to his efforts to find [the witness] for approximtely
two nonths prior to trial.” 1d. The investigator for the State
testified that “he had questi oned between thirty and forty people
in the nei ghborhood where [the witness] had lived prior to his
commtrent and flight, ten or twelve of whomwere boys or girls
about [the witness’s] age,” and “stated that he had contacted
officials of the County Court Program and the Juvenile Court
Program and that he had checked the listings for the electric
conpany, the gas conpany, and notor registration.” [d.
Additionally it was noted that the “[c]ourt was dism ssed to
allow himto check the listings of the tel ephone conpany, and no
listing was found.” 1d. Unlike Rundle, Respondent did not
present any evidence that an investigator nade the expected and
appropriate efforts to find Daughter 1 before trial, as had been

made by the Rundle investigator. See id.; see also Bates, 70

Haw. at 346, 771 P.2d at 511

Clearly the cases that the majority cites do not
support the majority’s conclusion that the prosecution in effect
can pass on its legal duty and obligation to nake good faith
efforts in finding witnesses, to a social worker. On the
contrary, these cases denonstrate that the prosecution can

fulfill its burden by producing appropriate w tnesses that the
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prosecution had contacted during its investigation. Unlike

Bl ack, Sanchez, Thorton, and Rundl e, the prosecution in this case

evidently did not conduct its own investigation or explore “other
means” of |ocating Daughter 1, except service of the subpoena on
Huert a.

3.

Wth respect to the third argunent, the majority’s
assertion that efforts aside fromthe subpoena woul d have been
futile, is wong. Lee, 83 Hawai ‘i at 278, 925 P.2d at 1102
(recogni zing that HRE Rul e 804(a)(5) indicates that subpoenas are
insufficient to establish that witness is unavailable in the
absence of “other reasonable” neans of |ocating the w tness).

As di scussed supra, Huerta |acked the training, experience,
authority, and resources that a | aw enforcenent officer would
have had in searching for Daughter 1. As noted before, it is
reasonabl e to believe that Daughter 1's friends, famly, or
peopl e of the community would be less likely to disclose the
wher eabout s of Daughter 1 or to provide crucial information to a
soci al worker, than they would to a person with | aw enforcenent
powers. It is also reasonable to believe that, through the use
of their resources, |aw enforcenent officials wuld have
conducted a nore appropriate search. Mreover, the fact that
Daughter 1 had been returned to the girls’ honme each tine after
she ran away, and apparently been picked up by the police and
detained by them belies the mgjority’ s position. 1In the instant
case, no police were assigned to find Daughter 1 and to detain

her, as seem ngly had been done in the past. The possibility of
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produci ng Daughter 1 here was far greater than “renote” if
Respondent had sinply followed the appropriate and standard

approaches exenplified in the cases. See Roberts, 484 U S. at 74

(“[I]f there is a possibility, albeit renote, that affirmtive
measures m ght produce the declarant, the obligation of good
faith may demand their effectuation.”) (Enphasis omtted.)
Xl .

Respondent did not make a good faith effort to |locate
Daughter 1 and, therefore, has not carried its burden of
denonstrating that Daughter 1 was unavailable, in the
constitutional sense, for Petitioner’s trial. Petitioner was
t hereby denied his Sixth Amendnent constitutional right to
confront Daughter 1. For simlar reasons, Petitioner was denied
his right of confrontation under article |, section 14 of the
Hawai ‘i Constitution. The court thus erred in admtting Daughter
1's prelimnary hearing testinony at trial and the I CA gravely
erred in affirmng Petitioner’s judgnent of conviction as to
Daughter 1. Consequently, | would reverse the | CA's judgnent
with respect to the counts related to Daughter 1, vacate the
court’s judgnent with respect to those counts, and remand such
counts for a newtrial. | would affirmPetitioner’s convictions

as to Daughter 2.

o Because Respondent failed to demonstrate that Daughter 1 was
constitutionally unavailable, it is unnecessary to reach Petitioner’s third
question as to whether Petitioner had an adequate opportunity to cross-exam ne
Daughter 1 at the prelimnary hearing.
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