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CONCURRI NG OPI NI ON BY ACOBA, J.

| concur in the result.
It would seemirrefutable that an environnental inpact

statenent (EI'S) cannot exist in perpetuity. See Unite Here!

Local 5 v. Cty & County of Honolulu, 120 Hawai ‘i 457, 472, 209

P.3d 1271, 1286 (App. 2009) (Nakanmura J., dissenting) (stating
that “under . . . [the] interpretation of the applicable rules
and circunstances [by Respondent s/ Def endants-Appellees Cty and
County of Honolulu (City) and Kuilim Resort Conpany (Kuilima)],
because no specific deadline was established for the project's
conpletion, the 1985 EIS would remain valid in perpetuity”). But
a construction of the provisions of Hawai ‘i Revised Statutes
(HRS) chapter 343 that would lead to a result other than the one
reached here would affirmor produce the converse of that
proposition. Consequently, the reasonable resolution of this
wit is to order that sunmary judgnment be entered in favor of
Petitioners/Plaintiffs-Appellants Keep the North Shore Country
and Sierra Cub, Hawai ‘i Chapter [collectively, Plaintiffs], and
agai nst Respondent s/ Def endant s- Appel l ees City, Henry Eng,
Director of the Departnent of Planning and Permitting (DPP), and
Kuilima [collectively, Defendants], granting the requested
declaration that a supplenental environnental inpact statenent

(SEI'S) be required.
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A contrary result would also violate the legislature’s
under | yi ng purpose in enacting HRS chapter 343. HRS § 343-1
(Supp. 2006) states, “It is the purpose of this chapter to

establish a system of environmental review which will ensure that

envi ronnental concerns are gi ven appropriate consideration in

deci si on nmeki ng along with econom ¢ and techni cal

considerations.” (Enmphasis added.) Manifestly, the purpose of
requiring an EIS is to ensure that agencies |ike the DPP are able
to make informed decisions regarding projects that will inpact

t he surroundi ng environnent.

This court has stated that an EIS will be upheld if,
anong other things, it contains “sufficient information to enable
t he deci sion-maker to consider fully the environnmental factors
i nvol ved and to nake a reasoned deci sion after bal ancing the
risks of harmto the environnment against the benefits to be
derived fromthe proposed action, as well as to make a reasoned

choi ce between alternatives.” Price v. Obayashi Hawaii Corp., 81

Hawai i 171, 182, 914 P.2d 1364, 1375 (1996) (quoting Life of the

Land v. Ariyoshi, 59 Haw. 156, 164-65, 577 P.2d 1116, 1121

(1978)) (footnote and citation omtted). However, it cannot be
sai d reasonably that “environnmental concerns are given
appropriate consideration in decision naking,” HRS § 343-1, when
the information is inconplete or outdated. Nor can it be said
that in cases where information is outdated, agencies are able to

“bal anc[e] the risks of harmto the environnent against the



***EFOR PUBLI CATION I N WEST' S HAWAI ‘I REPORTS AND PACI FI C REPORTER* * *

benefits to be derived fromthe proposed action[.]” Gbayashi, 81
Hawai ‘i at 182, 914 P.2d at 1375. It would be inconsistent with

t he express purpose of HRS chapter 343 to conclude that agencies
may rely on an EI'S in maki ng deci sions when the information
contained therein is insufficient.* Thus, an EI'S cannot be

relied on reasonably for an indefinite period of tine.?

! In their first amended conmplaint, Plaintiffs requested declaratory

relief, stating that, “Plaintiffs respectfully request that this [c]ourt enter
judgment and provide the following relief . . . [a] declaratory judgment that
a [SEI'S] must be prepared for the [p]roject and submtted in accordance with
[HRS chapter 343].” Plaintiffs argued that the DPP, as the review ng
authority, was required to attach further conditions on approval of the
subdi vi sion application in order to ensure that changes not addressed by the
1985 EI'S were exam ned. Plaintiffs’ letters to the DPP specifically pointed
to changes in traffic, population density, and the habitats of endangered
speci es as exanpl es of the changed circumstances and noted that nore
informati on should be obtained before proceeding with the project.

The DPP responded that, “because no specific time limt had been
i mposed on the [p]roject at the time of the [p]roject's initial approval, the
DPP felt it could not require an SEIS to address changes in the conditions
surrounding the [p]roject caused by the passage of time.” Unite Here!, 120
Hawai ‘i at 461, 209 P.3d at 1275. According to the DPP, “[b]y not inposing
any time limts at the time, the City Council indicated that the project could
be devel oped at its own pace. Further, as a matter of law, the [City] cannot
retroactively inpose time limts or unilaterally rescind an entitlenment |ike
an approved discretionary permt.” 1d. The DPP' s response to Plaintiffs
letters plainly constituted a denial of Plaintiffs’ request to attach new
conditions to the grant of the subdivision application despite claimed changes
in circumstances and the passage of time. Thus, the issue before the court
was whet her the DPP abused its discretion in reaching that conclusion

2 The EI S specifies that the project will be developed in three
phases. As Plaintiffs explained in their first amended conpl ai nt,

37. The [p]roject proposed three phases: “Phase |
generally indicates a 1986 start of construction date, Phase
Il, commencement between 1988 to 1989, and Phase |11,
commencenent between 1993 to 1995.” Kuilima EIS at 31

38. Over 20 years el apsed since conmpletion of the
1985 EI'S, over 20 years have passed since the anticipated
start date of the [p]roject, and approximately 10 years
passed since the |ast phase of the [p]roject was anticipated
to be initiated.

(Emphases added.) Furthermore, the initial EIS contained traffic projections

until the year 2000. Despite there being no exact date by which the project

was to be conmpl eted, and all owances being nade for delays due to changed

econom ¢ conditions and other factors, a reasonable time [imtation on the

rel evancy of the EIS may be inferred based on both the contents of the EIS
(continued. . .)
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Supportive of this view, Hawai ‘i Adm nistrative Rules
(HAR) 8§ 11-200-13(c) limts an agency’s ability to utilize
previous material in making a determ nation to approve or deny an

action.

(c) Agencies shall not, without considerable pre-exam nation
and compari son, use past determ nations and previous
statements to apply to the action at hand. The action for
which a determination is sought shall be thoroughly reviewed
prior to the use of previous determ nations and previously
accepted statenments. Furt her, when previous determ nations
and previous statenents are considered or incorporated by
reference, they shall be substantially simlar to and
relevant to the action then being considered

HAR 8§ 11-200-13(c) (enphases added). Accordingly, the DPP had a
duty to make an independent determ nation as to whether the EIS
contained sufficient information to enable it to nake an inforned
deci sion regardi ng the subdivision application. It is not
sufficient that the information had been “previously accepted.”
Id. The information in the EIS nust be “relevant to the action
then being considered.” 1d. In the instant case, Plaintiffs

al | eged nunerous changes to the area surroundi ng the project,
calling into question the relevance of the information contained
in the 1985 EIS to the action proposed, nanely, approval of the

subdi vi si on application.?

2(...continued)
itself as well as changes in the circunstances surrounding the project.

s Plaintiffs all eged numerous changed circumstances around the
project. The first anmended conpl ai nt stated

22. Since 1985, nuch has undeni ably changed in the

North Shore. . . . Substantial additional residentia

devel opment has al so occurred or is planned, including
projects in Ml aekahana (120 housing lots) and La‘ie (550
housing units). The current portions of the [p]roject which

(continued. . .)
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The changes that Plaintiffs alleged related directly to
the sufficiency of the information contained in the EIS.* As the
majority indicates, the standard to be applied to agency
determ nati ons regardi ng the adequacy of an EISis the “rule of

reason.” Majority opinion at 64. Under the rule of reason,

an EI'S need not be exhaustive to the point of discussing al
possi bl e details bearing on the proposed action but will be
uphel d as adequate if it has been compiled in good faith and
sets forth sufficient information to enable the
deci si on-maker to consider fully the environmental factors
invol ved and to make a reasoned decision after bal ancing the
risks of harmto the environment against the benefits to be
derived fromthe proposed action, as well as to make a
reasoned choice between alternatives.

Cbayashi, 81 Hawai ‘i at 182, 914 P.2d at 1375 (quoting Life of
the Land, 59 Haw. at 164-65, 577 P.2d at 1121) (footnote and
citation omtted). This standard regarding the adequacy of an
ElS relates to court review of whether the agency is sufficiently

apprised as to the surrounding circunstances in order to

5(...continued)
[Kuilima] is now proposing to undertake, 20 years after the
1985 EIS, will result in significant environmental inpacts
or increased intensity of inmpacts not previously eval uated
considered, predicted, or planned. These inmpacts, include,
but are not limted to, environmental impacts and cumul ative
effects relating to increased visitor trips; increased peak
and non-peak traffic; increased demand on |limted water

resources, wastewater capacity, electrical peak capacity,
and infrastructure; increased inpacts on sensitive wetl and
and endangered water bird habitat; and increased inmpacts on
public access to the shoreline, visual view planes and

aest hetics val ues.

(Enphases added.)
4 Al l egations in the first amended conplaint relating to wildlife,
traffic, and natural resources all relate to the viability of the origina
El'S. Such evidence goes directly to establishing that the DPP viol ated the
rule of reason in making its determ nation that no further conditions would be
i mposed on the subdivision application. As previously stated, the DPP had an
i ndependent obligation, pursuant to HAR 8§ 11-200-13(c) to determ ne whether
the information in the EIS was still adequate to support an informed decision
regardi ng the subdivision application.
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determ ne whether a project should proceed. Such a standard is
no |l ess applicable in the instant case, where there are questions
as to whether the information in the EIS is adequate to inform
the DPP's decision as to whether to grant the subdivision
request .

An agency’s initial determnation that a project’s
i mpact can be sufficiently mtigated to warrant the project’s
approval relies heavily on projections regarding natters such as
traffic and environnental inpacts. Such projections are of
guestionabl e value as the project’s estinmated conpletion is noved

far into the future. See, e.qg., Obayashi, 81 Hawai i at 183, 914

P.2d at 1376 (stating that an EI'S nust “enabl e the deci si on- maker
to consider fully the environnmental factors involved and to make
a reasoned decision after balancing the risks of harmto the

envi ronnment agai nst the benefits to be derived fromthe proposed

action”) (quoting Life of the Land, 59 Haw. at 164-65, 577 P.2d

at 1121).° Thus, an agency’'s determ nation of whether an EI'S and
the neasures the EIS contains to mnimze the negative inpacts on

t he surrounding area are relevant, should be reviewed under the

5 In essence, the DPP's conclusion was that the EIS was valid as

long as there were no changes to the size or scope of the project. The
assumption underlying this determ nation is that the information contained in
the EI'S was sufficient to enable the agency to render an informed decision
Plaintiffs brought their action to the court challenging the declaration of

the DPP that “as long as Kuilim was followi ng the appropriate subdivision
rules and regul ations, the [City] was obligated to continue to process the
[s]ubdivision [a]pplication.” Unite Here!, 120 Hawai ‘i at 461, 209 P.3d at
1275. However, in its order granting summary judgnment in favor of Kuilima,

the court concluded that it was not required to review whether there were
significant changes to the area surrounding the project.

6
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rule of reason. |In naking its assessnent of the agency’s
decision, the reviewi ng court nust exam ne 1) the anticipated
conpl etion date of the project or inplied conpletion date, 2) the
extent to which the EI'S addressed future changes in the

ci rcunst ances surroundi ng the project, and 3) the extent of
changed circunstances surrounding the project. Such a standard
shoul d be regarded as anal ogous to a review for abuse of

di scretion inasnmuch as the rule of reason gives agenci es broad

di scretion, but does not permt themto “exceed[] the bounds of

reason or disregard[] rules or principles of law.]” WIIlians v.

Aona, 121 Hawai ‘i 1, 7, 210 P.3d 501, 507 (2009) (citation

omtted).



