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Quintal, John C. Fuhrmann, and the Cty and County of Honol ulu
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Det er mi ni ng Damages” entered on Decenber 23, 2014 in the Circuit
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Court of the First Circuit!® (circuit court).

On appeal, C&C contends the circuit court erred in
cal cul ating the anount of danages it awarded, and chall enges the
circuit court's (1) use of the "Wrst Case" scenario to neasure
M nton and Stanley's damages; (2) reliance on Mnton and
Stanl ey's supplenentary declarations; and (3) the denial of C&C s
March 12, 2014 "Mdtion to Conduct Trial, Conduct Further
Di scovery, and Receive Further Evidence on |ssue of Damages"
(Motion to Conduct Further Discovery and Trial).

On cross-appeal, Mnton and Stanley contend the circuit
court erred in (1) "determining the scope of the remand fromthe
[ Hawai ‘i ] Suprenme Court”; (2) "denying foreseeabl e non-pecuniary
damages"; and (3) striking parts of the declarations by Stanley
and M nt on.

| . BACKGROUND

Thi s case cones before us after remand fromthe Hawai ‘i
Suprene Court to the circuit court "for a determ nation of the
anount of danmages to be awarded against [C&C." Mnton v.
Quintal, 131 Hawai ‘i 167, 192, 317 P.3d 1, 26 (2013).2 The
suprene court concluded that M nton and Stanl ey "established the
el enents of their claimof tortious interference with prospective
busi ness advant age, including the existence of damages." |[d.

On March 12, 2014, follow ng the suprene court's
decision, C& filed a Mdtion to Conduct Further Discovery and
Trial. The circuit court held a hearing on this notion on Apri
4, 2014. On April 24, 2013, the circuit court issued its "Oder
Granting in Part and Denying in Part [C& s Motion to Conduct
Further Discovery and Trial] Filed March 12, 2014."

On May 2, 2014, C&C filed a nmenorandum summrari zi ng t he
testinmony presented to the trial court during the initial trial
in 2010. On May 5, 2014, C&C filed supplenental exhibits, which
i ncluded reports from econom st Thomas A. Loudat, PhD (Dr.

! The Honorable Karen T. Nakasone presided.

2 A thorough factual and procedural background of this case may be found
in Mnton, 131 Hawai ‘i at 170-82, 317 P.3d at 4-16.
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Loudat) on the updated estimates of the projected earnings of

M nton and Stanley.® On May 6, 2014, M nton and Stanl ey
submtted their own nmenorandum sunmmari zing the testinony fromthe
2010 trial.

On June 23, 2014, M nton and Stanl ey each submtted
"suppl ementary declarations” to the circuit court (Supplenental
Declarations). On June 30 2014, C&C subm tted objections to the
Suppl emental Declarations. The circuit court held a hearing on
t he adm ssion of the Suppl enmental Declarations on July 3, 2014,
at which it struck portions of both Mnton and Stanley's
Suppl emrent al Decl arati ons.

On July 7 and 8, 2014, the circuit court conducted an
evidentiary hearing receiving testinony from Stanley, Mnton, and
Dr. Loudat.

On Cctober 15, 2014, the circuit court entered its
Fi ndi ngs of Fact, Conclusions of Law, and Order Determ ning
Damages (2014 FOFs/COLs). The circuit court awarded $556, 156 to
M nton and $194,483 to Stanley. The circuit court denied non-
econom ¢ damages to M nton and Stanley, citing the limted scope
of the suprene court's renmand.

C&C submitted their notice of appeal on January 16,
2015. Mnton and Stanley submtted their notice of cross-appeal
on January 29, 2015.

1. STANDARDS OF REVI EW
A.  Findings of Fact (FOFs) and Concl usions of Law (COLs)

[ An appellate] court reviews the trial court's FOFs
under the clearly erroneous standard. Ueoka v. Szymanski,
107 Hawai ‘i 386, 393, 114 P.3d 892, 899 (2005) (citations
omtted).

An FOF is clearly erroneous when, despite evidence to
support the finding, the appellate court is left with
the definite and firmconviction in reviewi ng the
entire evidence that a m stake has been commtted. An
FOF is also clearly erroneous when the record | acks
substantial evidence to support the finding. W have
defined substantial evidence as credible evidence
which is of sufficient quality and probative value to
enabl e a person of reasonable caution to support a
concl usi on.

3 C&C submitted revised versions of the reports on May 28, 2014.
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Bremer v. Weeks, 104 Hawai ‘i 43, 51, 85 P.3d 150, 158 (2004)
(quoting Beneficial Hawai ‘i, Inc. v. Kida, 96 Hawai ‘i 289,
305, 30 P.3d 895, 911 (2001)).

Bhakta v. Cty. of Maui, 109 Hawai ‘i 198, 208, 124 P.3d 943, 953
(2005) (brackets in original omtted).

We review the trial court's conclusions of |aw de novo under
the right/wrong standard. Under this standard, we exam ne
the facts and answer the question without being required to
give any weight to the trial court's answer to it. Thus, a
concl usion of law is not binding upon the appellate court
and is freely reviewable for its correctness.

M nton, 131 Hawai ‘i at 184, 317 P.3d at 18 (quoting Brown v.
Thonpson, 91 Hawai ‘i 1, 8, 979 P.2d 586, 593 (1999)). "[A] COL
that presents m xed questions of fact and law is reviewed under
the clearly erroneous standard because the court's concl usions
are dependent upon the facts and circunstances of each individual
case." Chun v. Bd. of Trs. of Enps.' Ret. Sys. of State of
Hawai ‘i, 106 Hawai ‘i 416, 430, 106 P.3d 339, 353 (2005) (internal
quotation marks omtted) (quoting Allstate Ins. Co. v. Ponce, 105
Hawai ‘i 445, 453, 99 P.3d 96, 104 (2004)).
B. Admssibility of Evidence

"As a general rule, [an appellate] court reviews
evidentiary rulings for abuse of discretion.” Sierra Cub v.
Dep't of Transp. of State of Hawai ‘i, 120 Hawai ‘i 181, 197, 202
P.3d 1226, 1242 (2009) (citing Kealoha v. Cy. of Hawai ‘i, 74
Haw. 308, 319, 844 P.2d 670, 676 (1993)). "However, when there
can only be one correct answer to the adm ssibility question, or
when review ng questions of relevance under [Hawaii Rul es of
Evi dence (HRE) Rules 401 (1993) and 402 (1993)], [an appel |l ate]
court applies the right/wong standard of review " Sierra C ub,
120 Hawai ‘i at 197, 202 P.3d at 1242 (citing Kanaka v. Goodsill
Anderson Quinn & Stifel, 117 Hawai ‘i 92, 104, 176 P.3d 91, 103
(2008)) .
C. Mdtion to Conduct Further Discovery and Tri al

"W review a trial court's ruling limting the scope of
di scovery under the abuse of discretion standard.” Fisher v.
G ove Farm Co., 123 Hawai ‘i 82, 94, 230 P.3d 382, 394 (App. 2009)
(reviewing a notion to conpel discovery) (citing State v.
Fukusaku, 85 Hawai ‘i 462, 477-78, 946 P.2d 32, 47-48 (1997)). An
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abuse of discretion occurs if the trial court has "clearly
exceeded the bounds of reason or disregarded rules or principles
of law or practice to the substantial detrinent of a party
litigant." Anfac, Inc. v. Wikiki Beachconber Inv. Co., 74 Haw.
85, 114, 839 P.2d 10, 26 (1992).

I11. DI SCUSSI ON

A. Econom c Danmges
1. Modtion to Conduct Further Discovery and Tri al

C&C chal l enges the circuit court's denial of C&C s
Motion to Conduct Further Discovery and Trial. C&C argues that
in denying the notion, "the circuit court prevented [C&C] from
rebutting the self-serving testinony of [Mnton and
St anl ey] "

On remand, the circuit court allowed C&C to conduct
further discovery on issues that had arisen since the 2010
trial.* C&C was given the opportunity to cross-exam ne M nton,
Stanley, and Dr. Loudat at the evidentiary hearing. C&C does not
cite any rule or other authority that would require the circuit
court to allow additional discovery upon remand from an appell ate
court on the issue of damages. C&C has failed to denonstrate
that the circuit court clearly exceeded the bounds of reason or
di sregarded rules or principles of lawto its substanti al

* The circuit court denied nost of C&C s requests for additiona
di scovery, but allowed further discovery on a few issues. C&C requested to
depose M nton and Stanley "on the issue of mtigation of damages and to
ascertain to what extent they have rehabilitated themsel ves professionally."”
The circuit court granted the request, but limted the depositions "to
occurrences that have taken place since the 2010 trial." C&C also requested
"di scovery on whether [M nton and Stanley] refused to and continue to refuse
to work, despite an opportunity to do so." The circuit court denied "except
for occurrences after the 2010 trial." C&C requested that they be allowed to
"consult experts to testify on the issue of mtigation of damages and the
extent to which [M nton and Stanley] should have rehabilitated their careers.”
The circuit court denied "except for [Dr. Loudat] and limted to post-2010

trial." C&C requested an additional deposition of Dr. Loudat "concerning the
meani ng of his expert reports and the extent to which [M nton and Stanley]
shoul d have rehabilitated their career.” The circuit court granted, "only in

that Dr. Loudat shall prepare new reports which shall be presented to the
Court and all parties no later than May 2, 2014. Depositions shall be limted
to matters that are new or different fromDr. Loudat's March 2010 reports[.]"
Finally, on C&C's request to "[o]btain and admt into evidence updates of Dr.
Loudat's reports and/or figures[,]" the circuit court granted and repeated its
limtations that "[d]epositions shall be Ilimted to matters that are new or
different from Dr. Loudat's March 2010 reports[.]"

5
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detrinment. See Anfac, 74 Haw. at 114, 839 P.2d at 26.
2. "Worst Case" Scenario

C&C argues that the circuit court erred in adopting the
"Worst Case (actual) earnings" analysis provided by Dr. Loudat
for Mnton and Stanl ey's danmages awards.

a. Mnton

Dr. Loudat's report generated nmultiple estimtes of
projected earnings. First, Dr. Loudat identified two nodels to
estimate M nton's earnings as if he had not been banned from
wor king at city-owned facilities. The "M. Mnton Specified"
nodel was based on the assunption that Mnton's "earnings but for
the incident would have changed t hrough 2014 according to
Honol ul u entertai nnent sector job changes that have actually
occurred and M. Mnton's historic average annual earnings
increase."” Dr. Loudat noted that the "M. Mnton Specified"
anal ysis took into consideration Mnton's social security
retirement paynents "at a |l evel exceeding his current |evel due
to assunmed higher estimated earnings.” |n conparison, the
"Social Security Wirk Sl owdown" nodel used the sane projected
values as the "M. Mnton Specified" nodel (i.e. based on
Honol ul u entertai nnent sector job changes and Mnton's historic
average annual earnings increase) fromthe date of the incident
until Mnton turned sixty-six and becane eligible for social
security benefits. This nodel uses M nton's actual earnings,
which were at the tinme of the report equal to his social security
retirement benefits.

Second, Dr. Loudat provided two scenarios tracking
M nton's earnings after 2007, taking into consideration that
M nton had been banned fromworking at city-owned facilities.
The "Wbrst Case" scenario estimtes Mnton's earnings based on
what he actually earned, and are "reduced forward in tinme after
2013 such that they becone $0 at age 77."° The "Best Case"
scenario estimates Mnton's earnings as if Mnton had perforned

5 Dr. Loudat reported that "[M nton's] post-incident earnings since the
incident of 2007 have averaged only 12% of his earnings in 2007. Currently
his earnings are approximately 18% of his 2007 earnings."
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to normati ve expectations—that is, "comrencing in 2008, year 1
after the incident year of 2007, M. Mnton's earnings should
have been 69% of estimated no incident increasing to 83% of no
i ncident by 2013, or in five years, then continuing to increase
at the same rate from 2013 until they are equal to the no
i nci dent earnings level."®

Dr. Loudat then provided four estimates of the
difference in Mnton's salary due to his enpl oynent term nation.
Dr. Loudat began with one of the first set of nodels estimating
M nton's salary had he not been banned fromworking at a city-
owned facility, and subtracting fromthe first nodel one of the
nodel s fromthe second set estimating Mnton's salary after he
had been banned by C&C. The projections range from $54, 000 to
$556, 000.

In its 2014 FOFs/CCOLs, the circuit court held:

3. The court's damage award for [M nton's] claim of
tortious interference with prospective business advantage,
is based on the 5/5/2014 updated report by econom st [Dr.
Loudat's,] testimony before this court on 7/7/2014, and
testimony from [ M nton].

4. The court finds and concludes that the "M. M nton
Speci fied" analysis is appropriate.

5. The court finds and concludes that the "Worst Case
(actual) earnings" analysis is appropriate.

6. On the tortious interference with prospective

busi ness advantage claim the court awards [ M nton]
$556, 156. 00 as the total award.

C&C chal l enges the circuit court's use of the "Wrst

5 Dr. Loudat's report stated:

Normati ve data related to job loss due to circunstances
simlar to [Mnton's] (i.e. wrongful term nation) indicates
the follow ng.

The average year 1 earnings loss due to a job |oss
equal s approximtely 31% [M nton's] was 88%

The average earnings loss 5 years after a job | oss
equals 17% [M nton's] was 85% exceedi ng not only the
normati ve average but also the highest earnings |oss
measured in the studies of 50%

[M nton's] post-2007 earnings performnce was
significantly |less than normative expectations.

(Bullet points omitted.)


http:556,156.00

FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Case" nodel. C&C s argunment is essentially that Mnton failed to
mtigate his damages, and that the circuit court should have

pi cked the estimate of danages based on the average enpl oyee
whose enpl oynent had been termnated in the rel evant sector.
Assum ng, w thout deciding, that Mnton was under a duty to
mtigate his damages, C&C fails to provide evidence that M nton
did not mtigate his damages. C&C alleges, w thout support, that
"there should not have been nmuch difficulty [for Mnton] in
securing recommendations for work in Las Vegas." |Instead of
pointing to evidence that Mnton failed to apply to or accept
positions in his relevant field, C&C points only to evidence that
M nton did worse than Dr. Loudat's projected nornative estimate
of how a person in Mnton's position should have perfornmed
subsequent to bei ng banned by C&C from working at city-owned
facilities. On this argunment, C&C fails to denonstrate either
that the circuit court's conclusion is not supported by
substantial evidence or that we should otherw se be left with a
definite and firmconviction that a m stake has been nade. See
Bhakta, 109 Hawai ‘i at 208, 124 P.3d at 953.

Furthernmore, C&C posits that the "Wrst Case" scenario
was inconsistent wwth Dr. Loudat's reconmendation that the "Best
Case" scenario "nore closely fit [Dr. Loudat's] econom c
predi ction or econom c expertise to a reasonabl e degree of
probability . . . ." C& C s argunent is, in essence, that the
circuit court erred because it did not adopt Dr. Loudat's
recommended estimation of Mnton's econom ¢ danmages.

C&C al so challenges Mnton's credibility. "[A]ln
appel l ate court will not pass upon issues dependent upon
credibility of witnesses and the weight of the evidence[.]"
Anfac, 74 Haw. at 117, 839 P.2d at 28 (internal quotation marks
omtted) (quoting Nani Koolau Co. v. K& MConstr., Inc., 5 Haw
App. 137, 140, 681 P.2d 580, 584 (1984)).

C&C argues that "[t]he circuit court was wong in
concluding that [Mnton and Stanl ey] never were reinstated from
their suspension or ban fromthe Neal Blaisdell Center and
Wai ki ki Shell," but the circuit court did not nmake such a

8
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finding, whether inplicit or explicit.

Addi tionally, C&C argues, "by choosing the 'Wrst Case'
scenario, the circuit court necessarily adopted [M nton and
Stanl ey's] erroneous argunents that it was [C&C], and not the
Pronmoters and/or the Union who were instrunental in '"hiring hall
practices[.]" This argunent is without nerit. The circuit court
di d not make such a finding.

b. Stanley

Dr. Loudat al so generated multiple estinates of
Stanley's projected earnings. The first set of projected
ear ni ngs nodel s neasured Stanley's earnings had he not been
banned fromworking at city-owned facilities. The "M. Stanley
Aver age" nodel took into account Stanley's average earnings, and
estimated how it would "have changed through 2014 according to
t he Honol ul u [ Consuner Price |Index] and Honol ulu entertai nnment
sector job changes."’” The "M . Stanley Earnings Trend" nodel
estimated Stanley's earnings "according to their long-termlinear
trend, which . . . decrease[d] at an average annual rate of
$643. "8

The second set of projected earnings nodels took into
consideration that Stanley had been banned fromworking at city-
owned facilities in 2007. Under the "Wrst Case" scenario,
"[Stanl ey's] earnings after 2007 are those that actually
occurred, which are reduced forward in tinme after 2013 such that
t hey becone $0 at age 77." Under the "Best Case" scenario,
"[ Stanl ey] woul d have perforned equivalent to nornative
expectations. This nmeans that commencing in 2008, year 1 after
the incident year of 2007, [Stanley's] [earnings] would have been
69% of estimated no incident increasing to 83% of no incident by

” Dr. Loudat's report states, "[Stanley's] pre-incident earnings for
inflation shows average annual earnings inclusive of unenploynment of
approxi mately $44,000. These are 2014-doll ar amounts. [Stanley's]
fluctuati ons above and below this average were unrelated to changes in the
Honol ul u entertai nment sector. Rat her, they were specific to [Stanley]."

8 Dr. Loudat reports that "[Stanley's] earnings working in the Honolulu

entertai nment sector from 1990 through 2007 had ups and downs but overal
decreased at an average annual rate of $$643 [sic]."

9
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2013, or in five years."
The circuit inits 2014 FOFs/ COLs hel d:

7. The court's damage award for [Stanley's] claim of
tortious interference with prospective business advantage,
is based on Dr. Loudat's 5/6/2014 updated report, Dr.
Loudat's testinmony before this court on 7/7/2014, and
testimony from [ Stanl ey].

8. The court finds and concludes that the "Trend
earni ngs" analysis is appropriate.

9. The court finds and concludes that the "Wrst Case
(actual) earnings" analysis is appropriate.

10. On the tortious interference with prospective
busi ness advantage claim the court awards [ Stanl ey]
$194,483. 00 as the total award.

C&C chal l enges the circuit court's decision to use the
"Wbrst Case" scenario to neasure Stanley's projected earnings
after he had been banned fromworking at city-owned facilities.
C&C s sol e argunent specific to Stanley's award of damages is
that Stanley perforned better after his enploynent was term nated
than the normative projection, according to Dr. Loudat's report.?®
Like C&C s challenge to the circuit court's award of danages for
M nton, C&C nerely disagrees with the circuit court's choice in
earni ngs projection, and does not provide a basis for us to
determne that the circuit court's determ nation was either
unsupported by substantial evidence or that we shoul d ot herw se
be left with a definite and firmconviction that a m stake has
been made. See Bhakta, 109 Hawai ‘i at 208, 124 P.3d at 953.

° Dr. Loudat's updated reported stated,
Normati ve data related to job |loss due to circunmstances
simlar to [Stanley's] (i.e. wrongful term nation) indicates
the follow ng.

The average year 1 earnings loss due to a job |oss
equal s approximately 31% [Stanley's] was 29%

The average earnings loss 5 years after a job |oss
equals 17% [Stanley's] was 0% due to his shoul der
injury but currently is approximately 14%

[ Stanl ey's] post-2007 earnings performance conports
with normative expectations.

(Bullet points omitted.)
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B. Non-econonm ¢ Damages
1. Scope of Renmand
M nton and Stanley challenge the circuit court's
determ nation that an award of non-econom ¢ danages!® woul d be

outside of the scope of the Hawai ‘i Supreme Court's remand. In
its 2014 FOFs/CCLs, the circuit court stated:
11. This court will not award non-econom ¢ damages
because the Hawai ‘i Supreme Court limted the remand to
econom ¢ damages. See M nton, 131 Hawai ‘i at 192 (hol ding

that "[C&C' s] interference inpaired [Mnton's and Stanley's]
econom c relationships with the third party producers and
caused actual damages to [M nton and Stanley] in the form of
|l ost empl oyment and wages. Thus, [M nton and Stanl ey]
established | egal causation and the existence of actua
damages. "

12. The [Hawai ‘i] Supreme Court's explicit
instruction on remand was, because [M nton and Stanl ey]
"established the el enents of their claimof tortious
interference with prospective business advantage, including
the existence of damages, we therefore remand to the circuit
court for a determ nation of the amount of damages to be
awarded against the City." 1d.

13. The [Hawai ‘i] Supreme Court clearly referenced
econom ¢ damages throughout its opinion. Non-econom ¢
damages were never nmentioned by the Court.

(Enmphases, parenthetical, brackets and ellipsis omtted.) Mnton
and Stanley argue, "the passage fromthe [suprene court] decision
that the [circuit court] relied on and quoted [in] its decision
does not support the notion that the [suprene court] intended to
rul e out non-pecuniary damages.” M nton and Stanley assert, "It
is very well-established that damages for enotional distress and
| oss of enjoynment are available to victins of interference with
prospective business relations.”

C&C argues in response that the circuit court was
correct inlimting the scope of remand to | ost enpl oynent and

wages. C& C relies primarily on the supreme court's concl usion:

Finally, the [C&C s] interference inmpaired [Mnton's
and Stanley's] economic relationships with the third party
producers and caused actual damages to [M nton and Stanl ey]
in the formof |ost enployment and wages, as demonstrated by
Dr. Loudat's testimony. Thus, [Mnton and Stanley]

10 Under Hawaii Revised Statutes § 663-8.5(a) (1993), "[n]oneconom ¢
damages which are recoverable in tort actions include damages for pain and
suffering, mental anguish, disfigurement, |oss of enjoyment of life, |oss of
consortium and all other non-pecuniary |osses or clainms."

11
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establi shed | egal causation and the existence of actua
damages.

M nton, 131 Hawai ‘i at 192, 317 P.3d at 26.

Qur reading of the suprene court's decision, however,
does not Iimt remand on the issue of damages to "l ost enpl oynent
and wages." In remanding the case to the circuit court, the
suprene court stated, "[We conclude that [ M nton and Stanl ey]
establ i shed the elenents of their claimof tortious interference
Wi th prospective business advantage, including the existence of
damages. W therefore remand to the circuit court for a
determ nati on of the anmount of damages to be awarded agai nst
[C&C]." Mnton, 131 Hawai ‘i at 192, 317 P.3d at 26. The
| anguage quoted by C&C to justify the limtation of the circuit
court's scope of remand was related to the suprene court's
anal ysis of the fifth elenent of the tort of interference with
prospective busi ness advantage, ! and was not neant to limt the
scope of remand. The el enent "actual damages" does not bear on
type or extent of the renedy available to a plaintiff. The
suprene court remanded the case to the circuit court on the issue
of danages, so that the circuit court could determ ne what type
of renmedy M nton and Stanley were entitled to. The circuit
court's conclusion that the supreme court limted its remand to
econoni ¢ damages is wong. See Mnton, 131 Hawai ‘i at 184, 317
P.3d at 18.

11 The supreme court enumerated the elements of the tort of intentiona
interference with prospective business advantage

(1) the existence of a valid business

rel ationship or a prospective advantage or
expectancy sufficiently definite, specific, and
capabl e of acceptance in the sense that there is
a reasonabl e probability of it maturing into a
future econom c benefit to the plaintiff; (2)
knowl edge of the relationship, advantage, or
expectancy by the defendant; (3) a purposefu
intent to interfere with the relationshinp,
advant age, or expectancy; (4) |egal causation
bet ween the act of interference and the

i mpai rment of the relationship, advantage, or
expectancy; and (5) actual damages.

M nton, 131 Hawai ‘i at 191, 317 P.3d at 25 (quoting Hawaii Med.
Ass'n v. Hawaii Med. Serv. Ass'n, Inc., 113 Hawai ‘i 77, 116, 148
P.3d 1179, 1218 (2006).

12
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2. Damages Available for the Tort of Interference with
Prospecti ve Busi ness Advant age

The circuit court's erroneous concl usion that non-
econom ¢ danmages were outside the scope of the suprene court's
remand woul d be harm ess error if non-econom c danages are, as a
matter of |law, unavailable for the tort of interference with
prospective busi ness advantage. Therefore, we eval uate whet her
non- econom ¢ damages are available for such a claim and hold
t hat non-econom ¢ damages that are the conmon and predictable
consequence of the interference are available to a plaintiff
asserting interference with prospective busi ness advant age.

In their conplaint, Mnton and Stanl ey sought, anong
ot her renedi es, general damages, special danages, and punitive
damages. On appeal, M nton and Stanley argue that the circuit
court shoul d have consi dered damages resulting fromMnton's and
Stanley's enotional distress. Specifically, Mnton and Stanl ey
suggest that the circuit court should have consi dered "damages
for enotional distress, humliation, |oss of congeniality and
respect of co-workers and union nenbers, nental stress owing to
becom ng i npoveri shed due to | oss of inconme over a long tine,
| oss of enjoyment attending concerts and, in [Stanley's] case,
having |l ost his union seniority[.]"

M nton and Stanley's position is that Hawai ‘i courts
shoul d adopt Restatenment (Second) of Torts 8774A (1979)
(Restatenent), which states:

(1) One who is liable to another for interference with a
contract or prospective contractual relation is liable for
damages for

(a) the pecuniary |oss of the benefits of the contract or
the prospective relation;

(b) consequential |osses for which the interference is a
| egal cause; and

(c) emotional distress or actual harmto reputation, if

they are reasonably to be expected to result fromthe
interference.

C&C argues that aside fromthe suprene court's renmand
| anguage, non-econom ¢ damages shoul d not be avail able for the
tort of interference with prospective busi ness advant age.

13
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Because M nton and Stanley rely primarily on the Restatenent, C&C
cite to Meridian Mortg., Inc. v. First Hawaiian Bank, 109 Hawai ‘i
35, 122 P.3d 1133 (App. 2005) for the proposition that Hawai ‘i
courts are hesitant to adopt the Restatenent in tort cases. 1In
Meridian, C&C points out, this court declined to adopt the
Restatenent's position on the tort of interference with
contractual relations, and 88 766 and 767 of the Restatenent in
particular. Meridian, 109 Hawai ‘i at 43-44, 122 P.3d at 1141-42.
A year after this court decided Meridian, however, the Hawai ‘i
Suprene Court published its decision in Hawaii Medical Ass'n v.
Hawai i Medical Service Ass'n, Inc., 113 Hawai ‘i 77, 148 P.3d 1179
(2006) in which the suprene court used Restatenment § 766B to
enunerate the elenents of the intentional tort of interference
W th prospective business advantage. Hawaii Medical Ass'n, 113
Hawai ‘i at 116, 148 P.3d at 1218 (citing Robert's Hawaii Schoo
Bus, Inc. v. Laupahoehoe Transp. Co., Inc., 91 Hawai ‘i 224, 258,
982 P.2d 853, 887 (1999) (basing in part its statenment of the
el ements of the "tort of intentional or tortious interference
W th prospective business advantage" on Restatenent 8§ 766B)).
C&C also cites California |law to oppose recovery of
non- econom ¢ damages for interference with prospective business
advantage. In D_Loreto v. Shuneke, 45 Cal. Rptr. 2d 22 (Cal.
Ct. App. 1995), a California Court of Appeal held, "enotional
di stress damages are not routinely recoverable for interference
W th prospective econom ¢ advantage or with contractual
relations. Such danages are recoverable for such torts, if at
all, in cases where the circunstances of the tortious act nake it
obj ectively reasonabl e that serious enotional distress will be
suffered.” 1d. at 24. The California court did not
categorically bar enotional distress damages for tortious
interference with prospective business advantage cases. It did
hol d, however, that the plaintiff had failed to establish
"extrenme and outrageous” conduct, as required under California
law to warrant enotional distress damages. 1d. at 26-27
California' s approach to damages for tortious interference with
prospecti ve business advantage is useful only to the extent that
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it enphasizes the elenent of "extreme and outrageous" conduct in
establishing enotional distress damages.

As M nton and Stanley point out, the Oregon Suprene
Court considered a simlar question to the one before us in
Mooney v. Johnson Cattle Co., 634 P.2d 1333 (Or. 1981), whether
there is a right to damages for nental suffering in a tort action

for inducing breach of contract. 1d. at 1334. The Oregon
Suprene Court stated,
The interest in one's occupation . . . often goes beyond the

merely econom c interest in regular wages or in an

advant ageous price to include such [non-econom c] val ues as
personal associations, |ove of a place, and pride in one's
work that add up to one's sense of identity.

We think, therefore, that recovery of damages beyond
pecuniary loss frominterference with a contract does not
depend only on the presence of intentional interference for
an i mproper objective or by wrongful means, along with
causation. Damages for [non-econom c] injury depend also on
what ki nd of contractual arrangement is disrupted by
def endant and how the claimed injury relates to that kind of
arrangement. The nmental distress, injured reputation, or
ot her consequential harm not only nust have occurred, and
have resulted from defendant's interference, it also nust
have been an injury of a kind that should have been expected
as a common and predictabl e acconmpani ment of disrupting the
type of relationship with which the defendant interfered.

Id. at 1337-38 (citations omtted). The Oregon Suprene Court
explicitly rejected the argunent that the only type of
recover abl e damages in comrercial dealings are those resulting
fromthe parties' pecuniary interests. 1d. at 1338. |Instead,
the Oregon Supreme Court enphasized its requirenment that a
plaintiff show that non-pecuniary damages "are conmmon and
predi ct abl e consequences of [interference with enpl oynent] in the
type of business setting involved.” 1d. at 1338. The court
noted that the rule it espoused was not entirely consistent with
the Restatenent's position, explaining,

[t]o recover either for enmotional distress or for harmto
reputation in an action for interference with contractua
relations, injury of that kind must be a common and

predi ctable result of disrupting the type of relationship or
transaction involved rather than a result "reasonably to be
expected" in the particular situation[.]

|d. at 1338. The Oregon Suprene Court el aborat ed,

Even when serious anxiety and frustration are typica
and predictable effects of disruptive interference in a
busi ness setting, however, damages are confined to those

15



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

effects. Recovery extends only to the mental or emptiona

di stress involved in dealing with the disruption itself. By
this test, the stress of finding another buyer or source of
supply, of restoring confidence in the future performance of
t he business, or in case of nore fatal interference, of
selling or liquidating the enterprise could give rise to
damages; distress at personal consequences such as a
sacrificed vacation, financial stringency, or famly
stresses would not.

Id. at 1338-39.%

We agree with Oregon's approach to awardi ng non-
econonm ¢ damages to plaintiffs asserting clains for intentional
interference with a prospective business advantage. 1In the
instant case, the circuit court erroneously limted testinony
upon remand fromthe Hawai ‘i Suprenme Court to "general, non-
econoni ¢ damages” and struck portions of Mnton's and Stanley's
Suppl emrent al Declarations that were relevant to their all eged
non- econonm ¢ damages. W remand to the circuit court with
instructions to consider evidence relating to whether M nton and
St anl ey suffered non-econom ¢ danages that were the "comon and
predi ct abl e consequences” of C&C s interference in these
ci rcumst ances.

3. Admissibility of Mnton's and Stanley's Decl arations
Both parties contest the use of the M nton and
Stanl ey's Suppl enental Declarations and ot her testinony.
C&C argues that the circuit court should have excl uded
M nton and Stanley's Suppl emental Decl arations altogether because
the circuit court had al ready nade findings of fact and

12 Ot her jurisdictions have allowed recovery for enotional distress in
claims for interference with prospective business advantage, or conparable
commercial tort claims. See Nesler v. Fisher and Co., 452 N.W2d 191, 199-200
(lowa 1990) ("There was sufficient evidence, even without medical testinony,
fromwhich a jury could conclude that [plaintiff] suffered severe emotiona
di stress fromthe interference, and we hold that it was a proper elenment of
damage, despite the defendants' protestation that such an el enment of damage
shoul d not be allowed in a commercial interference case."); Trinmble v. City
and Cty. of Denver, 697 P.2d 716, 730 (Colo. 1985) (en banc) ("[Plaintiff] is
entitled to mental suffering damages resulting fromthe torts of fraudul ent
i nducement and intentional interference [with contractual relations.]"); see
al so Mal oney v. Honme and Inv. Ctr., Inc., 994 P.2d 1124, 1137 (Mont. 2000)
("That conpensabl e enotional distress would arise fromthe tortious
interference with the [plaintiffs'] rights to the property in question should
have been clearly foreseeable by any person professionally involved with such
transactions."); Hewitt v. Pitkin Cty. Bank and Trust Co., 931 P.2d 456, 459
(Col o. App. 1995) ("An outrageous conduct claimmay lie in a commercia
setting.").
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concl usi ons of |aw based on Mnton and Stanley's testinony at the
2010 trial, and because non-econom ¢ damages were irrelevant to
the circuit court's determnation. However, in the FOFs/COLs
dated Cctober 28, 2010, the circuit court nmade only one CCL
related to damages: "20. [Mnton and Stanley's] claimfor

damages, both econom c and non-economic, fail as they have not
proven said clains by the requisite |l egal standard.”™ The suprene
court overruled the circuit court's conclusion regarding Mnton
and Stanley's entitlenent to damages under their intentional
interference with prospective business advantage claim M nton,
131 Hawai ‘i at 192-93, 317 P.3d at 26-27. Therefore, C&C s
argunents for excluding the Suppl enental Decl arations rmade by

M nton and Stanley are without nerit.

C&C al so argues that M nton and Stanl ey's Suppl enent al
Decl arati ons were "superfluous and prejudicial" because Dr.
Loudat's econom c report incorporates information frominterviews
with Mnton and Stanley. Although C&C fails to cite to a
specific rule, they presumably challenge the admssibility of the
testinony of Mnton and Stanl ey under HRE Rul e 403 (1993).% C&C
has failed to denonstrate that the probative value of Mnton and
Stanl ey's decl arations was substantially outwei ghed by the danger
of unfair prejudice, or by considerations of undue del ay, waste
of time, or needl ess presentation of cunulative evidence. See
HRE Rul e 403. Therefore, the circuit court did not abuse its
discretion in admtting the Suppl enentary Decl arati ons.

M nton and Stanley contend that the circuit court erred
in striking portions of their Supplenental Declarations. The
circuit court struck paragraphs three through fourteen of
Stanl ey's Suppl enental Declaration on the grounds that "these do
not appear to be proper supplenentation within the very narrow

¥ HRE Rul e 403 provides:

Rul e 403 Excl usion of relevant evidence on grounds of
prejudi ce, confusion, or waste of time. Although relevant,
evidence may be excluded if its probative value is
substantially outwei ghed by the danger of unfair prejudice
confusion of the issues, or msleading the jury, or by
consi derations of undue delay, waste of time, or needless
presentation of cunul ative evidence
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grounds that [the circuit court] had specified.” Mnton and
Stanl ey provide no support for this contention. Therefore, we
hold that the circuit court did not abuse its discretion in
stri king paragraphs three through fourteen of Stanley's
Suppl enent al Decl arati on.

The circuit court also struck paragraphs eight and
ei ghteen t hrough twenty-four of Mnton's Suppl enental
Declaration. Mnton and Stanl ey nmake no di scernabl e argunent for
the inclusion of these paragraphs. Therefore, we hold that the
circuit court did not abuse its discretion in striking paragraphs
ei ght and ei ghteen though twenty-four of Mnton's Suppl enental
Decl ar ati on.

V. CONCLUSI ON

Therefore, the "Final Judgnent and Order Determ ning
Damages" entered on Decenber 23, 2014 in the Crcuit Court of the
First Crcuit is vacated in part and affirnmed in part and this
case is remanded to the circuit court for further proceedi ngs
consistent wth this Opinion.
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