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NO. CAAP-14-0000697
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

VHL, Pl aintiff-Appellant,
V.
HIKL, Defendant - Appel | ee.

APPEAL FROM THE FAM LY COURT OF THE FI RST Cl RCUI T
(FC-D NO. 11-1-0899)

SUMVARY DI SPOSI TI ON ORDER
(By: Nakanmura, C. J., Foley and G noza, JJ.)

Plaintiff-Appellant MH L. (Father) appeals froma
Di vorce Decree entered on March 4, 2014, in the Famly Court of
the First Grcuit (famly court).! The Divorce Decree granted a
di vorce between Fat her and Def endant-Appellee H J.K L. (Mther).
On appeal, Father contends the famly court abused its discretion
inits (1) calculation of child support; (2) decision to award
sol e | egal and physical custody of the couple's child (Child) to
Mot her, subject to Father's reasonable visitation; (3)
cal cul ati on of spousal support; and (4) cal culation of the
equal i zati on paynent.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to

1 The Honorable Catherine H. Remi gio presided.
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t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |law, we vacate the

Di vorce Decree to the extent the famly court awarded Father zero
Category 3 credit and the resulting equalization paynment, but
otherwise we affirmthe famly court.

"The famly court possesses w de discretion in making
its decisions and those decisions will not be set aside unless
there is a mani fest abuse of discretion.” |In re Doe, 77 Hawai ‘i
109, 115, 883 P.2d 30, 36 (1994). It is Father's burden to
denonstrate the famly court erred. Bettencourt v. Bettencourt,

80 Hawai ‘i 225, 230, 909 P.2d 553, 558 (1995).

The famly court's [Finding of Facts (FOFs)] are
revi ewed on appeal under the "clearly erroneous” standard. A
FOF "is clearly erroneous when (1) the record | acks
substantial evidence to support the finding, or (2) despite
substantial evidence in support of the finding, the
appell ate court is nonetheless left with a definite and firm
conviction that a m stake has been made." "' Substanti al
evidence' ... is credible evidence which is of sufficient
quality and probative value to enable a person of reasonable
caution to support a conclusion.”

On the other hand, the famly court's [Conclusions of
Law (COLs)] are reviewed on appeal de novo, under the
right/wong standard. COLs, consequently, are "not binding
upon an appellate court and are freely reviewable for their
correctness.”

[T]he fam |y court's determ nation of what is or is
not in a child's best interests is reviewed on appeal for
clear error.

Mor eover, the famly court "is given much |eeway in
its exam nation of the reports concerning a child's care
custody, and welfare, and its conclusions in this regard, if
supported by the record and not clearly erroneous, nust
stand on appeal . "

"... It is well-settled that an appellate court wil
not pass upon issues dependent upon the credibility of
wi t nesses and the wei ght of the evidence; this is the
province of the trier of fact."

In re Doe, 95 Hawai ‘i 183, 190, 20 P.3d 616, 623 (2001) (ellipses
in original, citations and brackets omtted).

1. Child Support. Father contends on appeal that the
famly court abused its discretion in awarding child support in
t he anpunt of $771 per nonth. Wile this appeal was pending, we
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granted Father's notion for tenporary remand, pursuant to Hawai ‘i
Famly Court Rules (HFCR) Rule 60 and Life of the Land v.
Ariyoshi, 57 Haw. 249, 553 P.2d 464 (1976), to allow the famly
court to correct a mstake in the calculation of child support in
the Divorce Decree. Upon tenporary renmand, the famly court
entered an order granting Father's notion to anend the Divorce
Decree in order to correct its failure to include the ordered
spousal support paynents in the cal culation of each party's gross
i ncone, and accordingly reduced the anount of child support
Fat her was ordered to pay each nonth to $325. Because the famly
court corrected the exclusion of spousal support inits
cal culation of the parties' gross incone, this issue has been
resolved. None of Father's other argunents denonstrate that the
famly court abused its discretion in awarding child support.

Father's contention that Mther's inputed gross inconme
shoul d be higher is waived. The famly court inputed $1, 596
mont hly gross incone to Mother for purposes of child support,
whi ch appears to exclude her nonthly dividend inconme. At trial,
Fat her argued in his witten closing argunments that Mther's
i ncone should be inputed at $1,500. His argunment that Mther's
i mput ed gross incone should be higher is waived. H Il v. Inouye,
90 Hawai ‘i 76, 82, 976 P.2d 390, 396 (1998).

The famly court did not abuse its discretion by
i ncluding Father's rental and dividend inconme in his nonthly
gross incone. The famly court found in FOFs 68-71 that Father
failed to disclose his current inconme in any trial exhibits, did
not submt an updated Inconme & Expense Statenent for trial, and
di d not disclose any incone frominvestnents or rental property
in his Inconme & Expense Statenents. Further, in FOF 88 the
famly court found that Father's non-disclosure of his actual
i ncone neant that his income was substantially understat ed.
Fat her presents no discernible argunent against these FOFs, and
they are binding. Doe IV v. Roe |V, 5 Haw. App. 558, 568, 705
P.2d 535, 544 (1985).

In terns of the rental incone, the famly court

3
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cal cul ated Father's rental income based on the couple's joint
2009 tax return (FOF 77). Father contends that it was not a
regul ar and consi stent source of incone because his 2009 tax
return actually reflects that the subject rental property was
operating at a |loss after deducting rental expenses such as
repairs, taxes, and housing association dues. At trial, the
famly court questioned the nunbers in the 2009 tax return,
particul arly about how the property could be operating at a | oss.
For exanple, in the famly court's view, the purported nonthly
associ ati on dues of about $800 (i.e., part of the clained
expenses), were "preposterous.” Further, in questioning Father
about why the rent was so | ow, Father responded he "woul d not
know' because his sister handl ed property managenent. G ven
Father's failure to disclose updated financial information, and
the wi de discretion afforded the famly court to wei gh evidence
and judge the credibility of witnesses, the famly court did not
abuse its discretion in including the rental incone in Father's
gross incone. In re Doe, 95 Hawai ‘i at 190, 20 P.3d at 623.

In terns of dividend inconme, at issue is dividend
inconme from Father's Schwab One account. At trial, Father
chal I enged the "regul ar and consistent” nature of the incone
because it varied fromyear to year, contending that his
i nvestment inconme should not be considered. The Hawaii Child
Support Cuidelines (HCSG (2010) provide that investnent incone,
including interest and dividend incone, counts as gross incone,
even if it is not the sanme anount each year, as long as it is of
a recurring nature. HCSG 8 IV(1)(1)(d). There was sufficient
evi dence that Father had dividend incone of a recurring nature.

On appeal, Father contends that the famly court shoul d
have averaged the interest and dividends received on the Schwab
One account for the three years (2009, 2012, and 2013) for which
evi dence was adduced, rather than nerely adopting the highest
yi el ding year (2012) as Father's incone (FOF 75). Father relies
on three docunents that reflect the anount of investnent incone
earned in the respective years: the couple's joint 2009 tax
return, a Decenber 2012 account statenment, and an August 2013

4
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account statenent. However, as noted above, Father did not
report his investnment inconme to the famly court. Further,

Fat her hinself adduced no evidence to show the value of his
Schwab One investnent incone. The only exhibits addressing the
val ue of Father's investnent incone were provided by Mdther. Due
to Father's repeated failure to provide information about his
financial situation, the famly court found that Father's actual

i nconme was substantially understated (FOF 88).

It was not an abuse of discretion for the famly court
torely on the nost recent full year of information regarding the
Schwab One account prior to trial, 2012. The trial took place on
Cct ober 21-22, 2013. By that tine, the reported dividends on the
2009 tax return were four years stale, with no evidence of the
i nvestnent income in 2010 or 2011. Also, the 2013 statenent was
i ssued in August of that year, thus not reflecting a full twelve
nmont hs of dividends and interest. Father presented no argunent
that there was a change in his Schwab One account such that it
woul d not produce simlar investnment income for the totality of
2013 as it did in 2012, especially considering that al nost 90% of
the investnent incone earned in 2012 on the Schwab One account
was earned in Decenber 2012. G ven the lack of information
provi ded by Father, it is understandable why the famly court
relied on the Decenber 2012 account statenent and adopted it as a
reflection of Father's investnent incone.

2. Custody. Father has not denonstrated that the
famly court erred in awarding sole | egal and physical custody of
Child to Mother, subject to Father's visitation.

Fat her contends that the famly court failed to provide
adequate FOFs to support its custody decision.? The famly court
found that it was in the best interests of Child to award sole

2 The famly court concluded that "[a]fter careful consideration of the

st andards, considerations, and procedures contained in Hawaii Revised Statutes
(HRS) 8§ 571-46, the Court concludes that Mother shall be awarded sole |egal
and physical custody of the Child, and unsupervised visitation to Father."
(coL 12)
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| egal and physical custody to Mdther, subject to Father's
visitation (FOF 64(b) & (c)). In its FOFs, the famly court
identified the enunerated considerations provided in Hawai i

Revi sed Statutes (HRS) § 571-46 (Supp. 2012) for determ ning the
best interests of the Child. FOFs 29-64% are "sufficiently
conprehensive and pertinent to the issues to disclose to this
court the steps by which [the fam |y court] reached [the]

ulti mate concl usion on each factual issue[,]" Doe, 5 Haw. App. at
566, 705 P.2d at 543, indicate that the famly court considered
the requirenents of HRS § 571-46(b) in determ ning the best
interests of Child, and support COL 12. Further, the famly
court noted that the "findings and conclusions herein are a
result, in part, of its consideration of the wi tnesses' deneanor,
manner of testifying, and candor, in addition to the substance of
each of their testinony[,]" and "[t]he Court's findings and
conclusions herein are also based on the totality of the rel evant
and credi bl e evidence." (FOF 64(d) & (e)). W defer to the
famly court's evaluation of credibility and wei ghing of
evidence. 1n re Doe, 95 Hawai ‘i at 190, 20 P.3d at 623.

Moreover, the famly court did not abuse its discretion
in declining to adopt the custody evaluator's (CE) recommendati on
as contained in the CE's report and not continuing the parties'
schedul e utilized during the divorce proceedings. The CE s
recommendation is not binding on the famly court, and is only
consi dered part of the evidence of the best interests of the

8 Fat her contends that FOFs 62 and 63 are clearly erroneous because
Fat her provided evidence he could alter his work schedule to permt weekday
overni ghts, and, further, the FOFs are underm ned by the court's visitation
schedul e, which requires Father to drop Child off at school on Mondays after
his weekend visitation. However, Father testified that he had not admtted
into evidence any docunentary evidence from his enmployer that his work
schedul e could be altered, and also conceded that the custody eval uator had
| ooked into the issue and found that any alteration of Father's start time
woul d have to be renewed nmonthly. FOFs 62 and 63 are not clearly erroneous.
Further, the famly court's leniency in permtting the Sunday overnight,
foll owed by Father dropping Child off at school on Monday, is easily explained
as a temporary inconvenience to Child that would only require Child to wake up
early on two school days per month and permt frequent, continuing, and
meani ngf ul contact with Father.
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Child. HRS § 571-46(a)(4); Sabol v. Sabol, 2 Haw. App. 24, 30,
624 P.2d 1378, 1383 (1981) ("[T]he weight to be accorded to the
court officer's opinion and recomendation is to be determ ned by
the trial judge."). The famly court has "nuch |leeway" in its
consideration of reports concerning child custody, and if its
determ nations are supported by the record, they nust stand on
appeal. 1n re Doe, 95 Hawai ‘i at 190, 20 P.3d at 623. Also, a
court is not bound by any agreenent between the parties. Yee v.
Yee, 48 Haw. 439, 440-41, 404 P.2d 370, 371 (1965).

Further, the CE testified that, if, hypothetically,
probl ens of poor conmuni cation between Mther and Fat her
persisted, including disagreenments about conpliance with the
parties tinesharing agreenent, and Father had enrolled Child in
school w thout Mdther's consent, the CE would alter his
recommendation of joint |egal custody to one that gave Mot her
sol e |l egal custody, with input from Father on deci sions regarding
Child' s care. The famly court found that the couple had
conti nued di sagreenments about tinesharing, and thus it appears
the famly court adopted a version of the alternative plan
proposed by the CE during trial (FOF 64).

The famly court's determ nation of the best interests
of Child is supported by the record and its determnation as to
Child's custody was not an abuse of discretion.*

3. Spousal Support. Father has not denonstrated that
the famly court abused its discretion in its award of
transi tional spousal support.

Thr oughout FOFs 85-109, and in particular FOF 108, the
famly court weighed the factors mandated by HRS § 580-47(a)

4 Father contends that the famly court's FOFs do not support the award
of sole legal and physical custody to Mother because the court, and the CE
found "insufficient evidence" that Father had commtted famly violence
However, this finding, FOF 64(a), merely indicates that the famly court was
not required to presume, pursuant to HRS § 571-46(a)(9), that it was not in
Child's best interest to give Father sole or joint custody. I nst ead, the
fam ly court bal anced the enunerated criteria and concluded that Mother should
be awarded sol e custody, subject to Father's visitation, in part based on the
court's findings that Father had physical and verbal incidents, albeit not
rising to the level of famly violence

7
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(Supp. 2015). HRS § 580-47(a) provides in pertinent part that

in the event the court determ nes that support and

mai nt enance shall be ordered for a specific duration wholly
or partly based on conpetent evidence as to the amunt of
time which will be required for the party seeking support
and mai ntenance to secure adequate training, education
skills, or other qualifications necessary to qualify for
appropriate enploynent, whether intended to qualify the
party for a new occupation, update or expand existing
qualification, or otherwi se enable or enhance the

empl oyability of the party, the court shall order support
and mai ntenance for a period sufficient to allow conpletion
of the training, education, skills, or other activity, and
shall allow, in addition, sufficient time for the party to
secure appropriate enploynment.

(Enphasi s added.) Therefore, it was not error to permt Mother
to qualify for new enploynment. Further, Father's argunents are
unconvi nci ng that Mther's experience working as a nurse in South
Korea six years before she net Father, working as a Korean tour

| eader during that six-year period prior to neeting Father and
nmovi ng to Honol ulu, and her brief work for six nonths in 2009 as
a hone nurse in Honolulu, constitutes her having an established
career, "abandoning" appropriate enploynent, or that she could be
self-sufficient without obtaining further training, education,
skills, or other qualifications. The famly court found that

Mot her earned $12 per hour working as a tour guide® and was
currently attending conmunity college (FOF 108(a)(7)(a)). This
finding is not challenged and is binding. Doe, 5 Haw. App. at
568, 705 P.2d at 544.

The famly court also did not abuse its discretion in
declining to consider nonetary gifts that Mdther received from
Pat ernal Grandfather in its consideration of Mdther's ability to
nmeet her needs post-divorce. Unlike in Sussman v. Sussman, 112
Hawai ‘i 437, 146 P.3d 597 (App. 2006), the famly court here
found (FOF 92) that Mdther credibly testified that she woul d
establish her own residence and rely on spousal support and
property division while she attends school, while Paternal
G andf at her woul d only continue to pay for Child' s educati on-

5 Mother testified that she worked 6 hours every Saturday, and 3 hours
every other Sunday.
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rel ated expenses post-divorce (FOF 39). Therefore, there is
evidence in the record that Paternal G andfather woul d not
support WMot her post-divorce. Cf. Sussman, 112 Hawai ‘i at 440,
146 P.3d at 600. W defer to the famly court's eval uation of
credibility and wei ghing of evidence. 1n re Doe, 95 Hawai ‘i at
190, 20 P.3d at 623.

The famly court's FOF 107, that Father has the ability
to pay spousal support, was not clearly erroneous. As noted
above, Father failed to disclose his current financial
information to the famly court, thus his inconme was
substantially understated (FOF 88).°¢ Further, Father's argunent
regarding his ability to pay spousal support is, in part, based
on the famly court's initially erroneous cal culation of child
support. The famly court corrected the calculation of child
support upon tenporary renmand, reducing the nonthly child support
paynment by nore than one-half. Father did not file a
suppl enental brief after the famly court anmended the child
support paynent. |In any event, considering the reduced anount of
child support, the famly court's FOF 108(a)(11)(a), that Father
could afford to pay $2,338 per nonth in transitional spousal
support, is supported by substantial evidence and is not clearly
erroneous.

Lastly, the famly court did not err by considering
Fat her's contingent interest in Paternal G andfather's
irrevocable trust as part of his assets. Review of FOF 108
reveals that the famly court only generally considered Father's
contingent interest in ternms of his entire financial resources,
factor (1) under HRS § 580-47(a). Wen the famly court
specifically considered the amobunt of spousal support Father
coul d pay, the court appears to have |imted its consideration to

5 Father also reiterates his argument that the famly court incorrectly
computed Father's nonthly income based on its consideration of nonthly rental
profits and investnent income. As previously discussed above, Father's
contention that the famly court abused its discretion in this regard is
wi t hout merit.
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actual income. Father cites no authority that indicates that the
famly court abused its discretion in this regard.

4. Equalization Paynent. Father contends that the
famly court abused its discretion by declining to award Father a
Category 3 credit for a portion of his Schwab One account.

Fat her contends that he deposited a $136,254 gift or inheritance
received from Paternal G andnother's revocable trust after

Pat ernal Grandnother's death in 2008 into the investnment
account.’” W agree with Father to the extent that the famly
court erred in awarding Father no credit for a gift or

i nheritance from Paternal G andnot her.

The famly court appears to have awarded no Category 3
credit because Father failed to disclose the clainmed credit until
trial, failed to provide an updated Asset & Debt Statenent, did
not submt any trial exhibit show ng Father received an
i nheritance from Paternal G andnother or that he deposited the
i nheritance into his Schwab One account. (FOF 113(e)).

However, the evidence indicates that Father did inherit
nmoney from Pat ernal G andnot her such that the famly court should
not have awarded him zero Category 3 credit. See, Kodanma v.
Kodama, No. CAAP-11-0000641, 2014 W. 7451246, 134 Hawai ‘i 305,

339 P.3d 1106 , at *14 (App. 2014)(nem), cert rejected, No.
SCWC-11- 0000641, 2015 W. 1648194 (Apr. 13, 2015), 2015 W. 3384470
(May 22, 2015). Father and Paternal G andfather both testified

t hat Father had received an inheritance from Paternal G andnother
upon her death. Further, it appears that around $200, 000 was

w t hdrawn from Paternal G andnother's revocable trust in August
2008, which would be consistent with a distribution after

Pat ernal Grandnother's death. This is generally inline with

Pat ernal Grandfather's testinony that he believed Father had

7 In his reply brief, Father asserts that the famly court erred in

considering Father's interest in the RDLIT as a valid and rel evant

consi deration in deviating fromthe Partnership Model. Fat her did not raise
this argument in his opening brief, and it is waived. In re Hawaiian Fl our
Mlls, Inc., 76 Hawai ‘i 1, 14 n.5, 868 P.2d 419, 432 n.5 (1994).

10
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recei ved around $90, 000 from Paternal Grandnother's trust, which
was deposited in Father's account.

We conclude that the famly court erred in denying
Fat her any Category 3 credit. Wiile the famly court was
entitled to exercise its discretion in the valuation of the
Category 3 claim it should not have awarded Father no credit.
On remand, we direct the famly court to use the avail able
evidence to determ ne a reasonable value for Father's Category 3
claim

Therefore, IT IS HEREBY ORDERED t hat the Divorce Decree
entered on March 4, 2014, is vacated to the extent that it awards
nothing for Father's Category 3 claimand the resulting
equal i zati on paynent. In all other respects, the Divorce Decree
and the amendnents made to the Divorce Decree as part of the
"Order Re Mbtion to Anend the Divorce Decree Filed March 4, 2014"
filed Septenber 15, 2015, in the Famly Court of the First
Circuit, are affirnmed.

DATED: Honol ul u, Hawai ‘i, March 1, 2016.

On the briefs:

Peter Van Nane Esser,
for Plaintiff-Appellant. Chi ef Judge

Thomas E. Crow ey,
for Def endant - Appel | ee.
Associ at e Judge

Associ at e Judge
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