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APPEAL FROM THE CIRCUI T COURT OF THE FIRST CI RCU T
(CVIL NO 10-1-0415)

MVEMORANDUM OPI NI ON
(By: Foley, Presiding J., Fujise and Leonard, JJ.)

Appel | ee- Appel | ant Lanai Resorts, LLC' (Lanai Resorts)
appeals fromthe Final Judgnent entered on March 19, 2013 in the
Circuit Court of the First Circuit? (circuit court).

On appeal, Lanai Resorts contends the circuit court
erred in: (1) upholding the decision of the Land Use Conm ssion
(LUC) finding there was insufficient evidence to support its 1996
Cease and Desist Oder; (2) invalidating the LUC s grant of Lanai
Resorts' Modtion for Modification of Condition No. 10; and (3)
denying Lanai Resort's Mdttion to Dism ss the Appeal.

| . BACKGROUND

In 1989, Lanai Resorts filed a petition with the LUC
for an anendnent to the existing |land use district boundary for a
reclassification of a parcel of land in order to develop a golf
cour se.

The LUC granted Lanai Resorts' petition on April 16,
1991 (1991 Order), subject to twenty-three conditions. Condition
nunber ten (Condition No. 10) stated, "[Lanai Resorts] shall not
utilize the potable water fromthe high-Ilevel groundwater aquifer
for golf course irrigation use, and shall instead devel op and
utilize only alternative non-potable sources of water (e.g.,
bracki sh water, reclainmed sewage effluent) for golf course
irrigation requirenents.”

In 1993, the LUC ordered Lanai Resorts to show cause
why the land at issue should not revert to its forner |and use
classification or be changed to a nore appropriate classification
on the basis that the LUC had reason to believe Lanai Resorts

1 The Petitioner-Appellee-Appellant's name has changed throughout the

proceedi ngs, from Castle & Cooke Resorts, LLC; Lanai Conpany, Inc.; Lana‘i
Resort Partners; to the current Lanai Resorts, LLC. For clarity, we refer to
it by the current successor in interest, Lanai Resorts.

2 The Honorable Karl K. Sakanoto presided.
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failed to performaccording to Condition No. 10 of the 1991
O der.

On May 17, 1996, the LUC issued its "Findings of Fact,
Concl usi ons of Law, and Decision and Order” (1996 Order), which
ordered Lanai Resorts to conply with Condition No. 10, finding
that Lanai Resorts had failed to performaccording to the
condition. The 1996 Order was appealed to the Hawai ‘i Suprene
Court. Lanai Co. v. Land Use Commin, 105 Hawai ‘i 296, 305-06, 97
P.3d 372, 381-82 (2004).

In 2004, the suprene court remanded this case to the
circuit court with instructions to remand to the LUC "for
clarification of its findings and conclusions, or for further
hearings if necessary” on "the issue of whether [Lanai Resorts]
has violated Condition No. 10 by utilizing potable water fromthe
high | evel aquifer."” Lanai Co., 105 Hawai ‘i at 316, 97 P.3d at
392.

On May 26, 2006, the LUC issued its "Second Prehearing
Order on Remand Fromthe Hawaii Suprene Court of the [LUC s]
Fi ndi ngs of Fact, Conclusions of Law, and Decision and O der
Dated May 17, 1996" (Second Prehearing Order), which ordered the
parties to prepare to address a nunber of issues in hearings to
be held on June 7-9, 2006. The issues the LUC directed the

parties to address at the hearing were:

1. Does Condition No. 10 of the LUC s Findings of
Fact, Conclusions of Law, and Decision and Order
filed April 16, 1991 restrict [Lanai Resorts']
utilization of water for golf course irrigation
use to alternative non-potable sources of water
that [Lanai Resorts] devel ops?

(a) If so, what does "alternative non-
pot abl e sources of water (e.g.,
bracki sh water, reclainmed sewage
effluent)"” mean as used in Condition

No. 107
(i) What sources of water
are enconpassed by that
ternm?

(ii) Does this nmean that the
wat er must be from a
source outside of the
hi gh-1evel groundwater
aqui fer?
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(b) If so, did [Lanai Resorts] devel op
and utilize alternative non-potable
sources of water for golf course
irrigation use?

2. Did Condition No. 10 give fair warning to [Lana
Resorts] as to the sources of water that could
and could not be used for golf course irrigation
use?

3. Did [Lanai Resorts] utilize potable water from
the high-level groundwater aquifer?

The hearings were held on June 7 and 8, 2006. The LUC cancel ed
the final day of the hearing for |ack of quorum

Each of the parties were invited to submt witten
testinmony to the LUC at the June 2006 hearing, as well as a list
of witnesses to be called. At the hearing, however, only Lanai
Resorts, the County of Maui (County), and the State of Hawai ‘i
Ofice of Planning (OP) were able to present |ive wtness
testinmony to the LUC

Lanai Resorts' witness list, which was submtted to the
LUC before the hearing included Tom Nance of Tom Nance Wt er
Resource Engineering; and diff Jamle, Ralph Masuda, and Harry
Saunders of Castle & Cooke Resorts, LLC, the predecessor of Lanai
Resorts. Tom Nance testified at the hearing, and was desi gnated
as an expert in hydrol ogy and water resource engi neering. Lanai
Resorts al so submtted exhibits as witten testinony.

The County's witness |list included Mchael W Fol ey,
Director of Planning Departnment for the County (or his designee);
Ceorge Y. Tengan, Director of Water Supply for the County (or his
designee); and G Ri ki Hokama, Council Chair of the Lana‘i
Resi dency Area. At the hearing, Ellen Kraftsow, the Water
Resources and Pl anni ng Divi si on Program Manager for the
Department of Water Supply testified for the County. The County
al so submtted witten testinony through exhibits to the LUC.

The OP's list of witnesses it expected to testify at
the hearing included Laura H Thielen, Director of OP and/or Abe
E. Mtsuda, Division Head of the Land Use Division for the OP;
Stuart Yamada, C ean Drinking Water Branch, Departnent of Health;
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W Roy Hardy, Regulation Branch Chief, Conm ssion on Water
Resour ce Managenent, Departnment of Land and Natural Resources;
and an unidentified representative of the County's Departnent of
Water Supply. W Roy Hardy and Stuart Yanada testified at the
hearing. The OP also submtted exhibits at the hearing.

The witness list for Intervenor-Appell ant-Appellee
Lanai ans for Sensible Gowh (LSG included Rob McOnber,
President of LSG Reynold "Butch" G ma, Chairperson of Lanai
Wat er Working Group; WIIliam Meyer, Private Consultant in
Hydrol ogy; and M chael Foley, Planning Director of the County.
LSG submtted witten exhibits at the hearing. Ron MOnber
testified at the hearing, but testified as a citizen of Lana‘i
and participant in the Lanai Water Advisory Commttee, and not as
the President of LSG or as LSG s wi tness.

On May 18, 2007, the LUC voted to allow a hearing
of ficer to continue holding hearings and nake a recomendation to
the LUC. Conm ssioner Mchael D. Fornby (Comm ssioner Formnby)
suggested that the assignnent of this case to a hearing officer
"would allow for a nore streanmlined and efficient tinmefrane
wi thin which testinmony and evi dence could be collected .
At this hearing, counsel for LSG rem nded the LUC that it had
heard all parties' testinony at the June 2006 hearing, except for
testinmony from LSG

On July 16, 2007, Lanai Resorts filed a "Mtion for
Modi fication of Condition No. 10 and Dissolution of [the 1996
Order]" (Mdtion for Modification). On January 25, 2010, the LUC
entered its "Order Vacating [1996 Order]; Denying Ofice of
Pl anning's Revised Mdtion to Arend Findi ngs of Fact, Concl usions
of Law, and Decision and Order Filed April 16, 1991; and G anting
[ Lanai Resorts'] Mdtion for Mdification of Condition No. 10,
wi th Modifications" (2010 Order).

LSG appeal ed the 2010 Order to the circuit court and on
Novenber 8, 2012, the circuit court entered the "Order Vacating
[LUC s] Order Vacating [1996 Order]; Denying [OP's] Revised
Motion to Anend Findings of Fact, Conclusions of Law, and
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Decision and Order Filed April 16, 1991; and Granting [Lana
Resorts'] Motion for Modification of Condition No. 10, with
Modi fications Entered January 25, 2010 and Remandi ng Matter to
the [LUC]" (Novenmber 2012 Order) vacating the 2010 Order. The
circuit court entered its Final Judgnent on March 19, 2013.
Lanai Resorts filed their notice of appeal on March 28, 2013.
1. STANDARD OF REVI EW
A.  Ripeness/ Subject Matter Jurisdiction

Ri peness is an issue of subject matter jurisdiction.
Kapuwai v. City and Cty. of Honolulu, Dep't of Parks and
Recreation, 121 Hawai ‘i 33, 39, 211 P.3d 750, 756 (2009).

"Whet her a court possesses subject matter jurisdictionis a
guestion of |aw reviewable de novo."” |1d. (internal quotation
mar ks and enphasis omtted) (quoting Kaho‘ohanohano v. Dep't. of
Human Servs., 117 Hawai ‘i 262, 281, 178 P.3d 538, 557 (2008)).
B. Standing

Standing is a question of |aw revi ewabl e de novo.
McDernott v. lge, 135 Hawai ‘i 275, 282, 349 P.3d 382, 389 (2015)
(citing Hawaii Med. Ass'n v. Hawaii Med Serv. Ass'n, 113 Hawai ‘i
77, 90, 148 P.3d 1179, 1192 (2006).

C. Secondary Appeal s

"Revi ew of a decision made by a court upon its review
of an adm nistrative decision is a secondary appeal. The
standard of reviewis one in which [an appellate] court nust
determ ne whether the court was right or wong in its decision.”
Brescia v. North Shore Chana, 115 Hawai ‘i 477, 491, 168 P.3d 929,
943 (2007) (internal quotation marks omtted) (quoting Leslie v.
Bd. of Appeals of Cty. of Hawaii, 109 Hawai ‘i 384, 391, 126 P. 3d
1071, 1078 (2006)).

The standard of review that applies to the circuit
court's review of an adm nistrative proceeding is outlined in
Hawai i Revi sed Statutes (HRS) 8§ 91-14(g) (2012 Repl.), which
states:

(g) Upon review of the record the court may
affirmthe decision of the agency or remand the case
with instructions for further proceedings; or it may
reverse or nodify the decision and order if the

6
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substantial rights of the petitioners may have been
prejudi ced because the adm nistrative findings,
concl usi ons, decisions, or orders are

(1) In violation of constitutional or
statutory provisions; or

(2) In excess of the statutory authority or
jurisdiction of the agency; or

(3) Made upon unl awful procedure; or
(4) Af fected by other error of |aw, or

(5) Clearly erroneous in view of the reliable,
probative, and substantial evidence on the
whol e record; or

(6) Arbitrary, or capricious, or characterized
by abuse of discretion or clearly
unwar r ant ed exercise of discretion.

Hou v. Bd. of Land & Nat. Res., 136 Hawai‘i 376, 388, 363 P.3d
224, 236 (2015). "Further, under HRS 8§ 91-14(g), concl usions of

| aw are revi ewabl e under subsections (1), (2), and (4); questions
regardi ng procedural defects are revi ewabl e under subsection (3);
findings of fact are revi ewabl e under subsection (5); and an
agency's exercise of discretion is reviewable under subsection
(6)." Hou, 136 Hawai ‘i at 388, 363 P.3d at 236 (brackets and
internal quotation marks omtted) (quoting Bragg v. State Farm
Mut. Auto. Ins. Co., 81 Hawai‘i 302, 205, 916 P.2d 1203, 1206
(1996)) .

"'"An agency's findings are not clearly erroneous
and will be upheld if supported by reliable, probative
and substantial evidence unless the review ng court is
left with a firmand definite conviction that a
m st ake has been made.'" Poe v. Hawai ‘i Labor
Rel ati ons Bd., 105 Hawai ‘i 97, 100, 94 P.3d 652, 655
(2004) (quoting Kilauea Nei ghborhood Ass'n v. Land Use
Comm n, 7 Haw. App. 227, 229-30, 751 P.2d 1031, 1034
(1988)). "'The courts may freely review an agency's
[COL].'" Lanai Co., 105 Hawai ‘i at 307, 97 P.3d at
383 (quoting Dole Hawaii Div.-Castle & Cooke, Inc. v.
Ram |, 71 Haw. 419, 424, 794 P.2d 1115, 1118 (1990)
(other citation omtted)). "Abuse i s apparent when
the discretion exercised clearly exceeds the bounds of
reason or disregards rules or principles of |aw or
practice to the substantial detriment of a party
litigant." Kimura v. Kamal o, 106 Hawai ‘i 501, 507
107 P.3d 430, 436 (2005) (internal quotation marks and
citation omtted).

Brescia, 115 Hawai ‘i at 491-92, 168 P.3d at 943-44 (brackets in
original omtted).
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[11. DI SCUSSI ON

A. R peness/ Subject Matter Jurisdiction

As a prelimnary matter, we address LSG s contention
that this court |acks jurisdiction because the "remand order is
clearly interlocutory.” This court is required to determne if
we have jurisdiction on each appeal. See Jenkins v. Cades
Schutte Fleming & Wight, 76 Hawai ‘i 115, 119, 869 P.2d 1334,
1338 (1994).

LSG contends the circuit court's decision was a remand
order, and thus not a "final order” under HRS § 91-14(a) (2012
Repl.).® In Gealon v. Keala, 60 Haw. 513, 591 P.2d 621 (1979),
the Hawai ‘i Supreme Court held that a ""'[f]inal order' neans an
order ending the proceedings, |eaving nothing further to be

acconpl i shed. Consequently, an order is not final if the rights
of a party involved remain undetermned or if the matter is
retained for further action.” 1d. at 520, 591 P.2d at 626
(citing Downing v. Bd. of Zoning Appeals of Witley Qy., 274

N. E. 2d 542, 544 (Ind. App. 1971)).

LSG cites to the Iine of workers conpensation cases in
whi ch appell ate courts have held that they lack jurisdiction to
review a decision the Labor and Industrial Relations Appeals
Board (LI RAB) remanding the case to the director of the
Depart ment of Labor and Industrial Relations (DLIR) to determ ne
t he anobunt of conpensation for a conpensable injury. The suprene
court in Bocalbos v. Kapiolani Med. CGr. for Winen & Children, 89

8 HRS § 91-14(a) provides:

8§91-14 Judicial review of contested cases. (a) Any
person aggrieved by a final decision and order in a
contested case or by a prelimnary ruling of the nature that
deferral of review pending entry of a subsequent fina
deci sion woul d deprive appell ant of adequate relief is
entitled to judicial review thereof under this chapter; but
nothing in this section shall be deemed to prevent resort to
ot her means of review, redress, relief, or trial de novo,
including the right of trial by jury, provided by |aw.

Not wi t hst andi ng any other provision of this chapter to the
contrary, for the purposes of this section, the term "person

aggri eved" shall include an agency that is a party to a
contested case proceedi ng before that agency or anot her
agency.
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Hawai ‘i 436, 974 P.2d 1026 (1999) sunmarized the rul e established
by this line of cases: "a decision of the LIRAB in a workers
conpensati on case i s not appeal able under 8§ 91-14(a) if a right
of the claimant remains undetermned or if the case is retained
for further action by the director of labor.” 1d. at 443, 974
P.2d at 1033.

The rule cited by LSG has been applied only in workers
conpensati on cases. The workers' conpensation systemis unique
in that the LIRAB reviews decisions of the director of the DLIR
and can remand cases to the director for further determ nations.
See HRS § 386-87(c) (2015 Repl.) ("The appellate board shall have
power to . . . remand the case to the director for further
proceedi ngs and action."). A decision by the LIRAB to remand the
case to the director for a determ nation of conpensation is not a
"final order"” under the definition provided in Geal on because a
remand order fromthe LIRAB | eaves further adm nistrative action
to be taken on the issue of the claimant’'s conpensati on benefits.
See Mtchell v. State, Dep't of Educ., 77 Hawai ‘i 305, 307-08,

884 P.2d 368, 370-71 (1994).
LSGtries inits answering brief to equate the remand

fromthe circuit court in this case to remand orders fromthe
LIRAB in workers' conpensation cases. Although both are renand
orders, they are procedurally distinct. Judicial review by the
circuit court is appropriate under HRS § 91-14(a) when an
adm ni strative agency has made a "final decision and order."” A
circuit court's remand directive is therefore irrelevant to the
i ssue of whether there has been a "final order” under HRS
§ 91-14(a).

The 2010 Order by the LUC held that "there was
i nsufficient evidence to support the Comm ssion's 1996 O der
finding a violation of Condition No. 10 and therefore the 1996
Order is hereby VACATED' and granted Lanai Resorts' Mbdtion for
Modi fication. G ven the scope of the hearings as defined by the
LUC, there were no nore issues to be resolved or rights of a
party to be determ ned follow ng the 2010 Order. See Ceal on, 60
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Haw. at 520, 591 P.2d at 626. Therefore, this court has
jurisdiction to hear this appeal and the appeal is ripe for our
consi der ati on.
B. Standing

Lanai Resorts argues the circuit court erred in denying
its notion to dismss the appeal because LSG | acked the statutory
authority to pursue the agency appeal under HRS 8§ 414D 249(c)*
(Supp. 2015) because LSG had been adm nistratively dissolved in
2004 and was permtted under the statute to only carry on
activities relating to "wi nding up."

In its opposition to Lanai Resorts' notion to dismss,
LSG naintained that it is the same entity that had
adm ni stratively dissolved in 2004, although its nane changed
from "Lanai ans for Sensible Gowth" to "Lana‘ians for Sensible
Gowh."®> Inits answering brief, LSG argues that "[s]uch nane
changes produce no legal hurdle for continuing litigation, so
long as the entities are nerely carrying on the activities of its
predecessor and carry the same rights and obligations from one
entity to its successor-in- interest.” However, the record shows
that LSG did not nerely go through a nane change, but filed new
articles of incorporation on Novenber 14, 2008. Under HRS 8§
414D 249(f) (Supp. 2015),° LSG was permtted to anend its

4 HRS § 414D-249(c) provides:

8414D- 249 Procedure for and effect of adm nistrative
di ssolution and effect of expiration.

(c) A corporation adm nistratively dissolved continues
its corporate existence but may not carry on any activities
except those necessary to wind up and liquidate its affairs
under section 414D-245 and notify its claimnts under
sections 414D-246 and 414D- 247

5 The Novenber 14, 2008 Articles of Incorporation listed LSG s nanme as
"Lanaiians for Sensible Growth," but LSG filed Articles of Amendnent to Change
Cor porate Name on March 22, 2010 to "Lana‘ians for Sensible Growth."

5 LSG conceded in its opposition to Lanai Resorts' notion to dismss
that it "did not obtain reinstatenment by December 14, 2006, the |ast day it
coul d have done so" under HRS § 414D-249(f).

(continued...)

10
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articles incorporation to "resunme carrying on its activities as
if the expiration had never occurred[,]" but nmust have done so
within two years of dissolution. Lana‘ians for Sensible G owh
did not attenpt to resune corporate activities until four years
had passed, and therefore had no statutory basis for carrying on
its activities as the same entity prior to dissolution. At no
poi nt did Lana‘ians for Sensible Gowh submt a notion pursuant
to Hawai ‘i Rules of Civil Procedure (HRCP) Rule 25(c)’ or Hawai
Adm ni strative Rules (HAR) 8§ 15-15-71 (effective 2013)8 to
substitute in as the successor-in-interest to LSG Lana‘ians for
Sensible G owh, as a new corporation, is required to substitute
in before it may replace LSG as a party.

LSG argues alternatively that it was entitled to
continue litigating this case under HRS § 414D 245(b) (5) (2004

5C...continued)

The corporation, at any time within two years of the
expiration of its period of duration, may amend its articles
of incorporation to extend its period of duration and, upon
the amendment, the corporation may resume carrying on its
activities as if the expiration had never occurred; provided
that if the name of the corporation, or a name substantially
identical is registered or reserved by another entity, or if
that name or a name substantially identical is registered as
a trade name, trademark, or service mark, the extension of
its period of duration shall be allowed only upon the
registration of a new nane by the corporation pursuant to
the amendment provisions of this chapter.

HRS § 414D-249(f).
" HRCP Rul e 25(c) provides:

Rul e 25. SUBSTI TUTI ON OF PARTI ES

(c) Transfer of interest. In case of any
transfer of interest, the action may be continued by
or against the original party, unless the court upon
notion directs the person to whomthe interest is
transferred to be substituted in the action or joined
with the original party. Service of the notion shal
be made as provided in subdivision (a) of this rule.

8 HAR § 15-15-71 states:

§ 15-15-71 Substitution of parties. Upon notion and
for good cause shown, the comm ssion may order substitution
of parties, except that in the case of death of a party,
substitution may be ordered without the filing of a nmotion

11
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Repl.),? which states that the dissolution of a nonprofit

corporation does not "[a]bate or suspend a proceedi ng by or

agai nst the corporation on the effective date of dissolution.”

Lanai Resorts argues in response that the effect of

adm ni strative dissolution, as opposed to voluntary dissol ution,

is governed by HRS § 414D 249, which limts post-dissolution

activities to "those necessary to wind up and liquidate its

affairs under section 414D-245 . . . ." HRS 8 414-249(c).

However, HRS § 414D-245(b) does not, as Lanai Resorts asserts,

set forth activities in which voluntarily dissol ved corporations

may participate in addition to those necessary to wind up and

i qui date, which would nmean that HRS § 414D 249 acts as a

l[imtation on the types of activities in which an

adm ni stratively dissolved corporation may participate. |nstead,

HRS § 414D 245(b) enunerates certain rights and procedures that

are not affected by or precluded by dissolution. Thus, HRS

§ 414D 245(b)(5) is applicable to adm nistratively dissol ved

corporations through HRS § 414D-249(c). LSG as an

adm ni stratively dissolved corporation, was pernmtted to continue

its involvenent in this litigation under HRS § 414-245(b)(5).
Practically speaking, Lana‘ians for Sensible G owh,

the corporation in existence since 2008, is substantially simlar

to LSG the corporation in existence prior to 2004. The

President of Lana‘ians for Sensible G owth, Donovan Keal oha,

testified in a declaration, "Lana‘ians for Sensible G ow h,

except for the new nonenclature in its |label, has continued to

9 HRS § 414D-245(b)(5) provides:

8414D- 245 Effect of dissolution.

(b) Dissolution of a corporation does not:

(5) Abat e or suspend a proceedi ng pendi ng by or
agai nst the corporation on the effective date of
di ssol ution[.]

12
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operate in exactly the sane role as 'Lanaians for Sensible
Gowth,” with essentially the sane board nenbershi p except for
the addition of four new nmenbers as part of its evolution as a
community advocacy group.” While Lana‘ians for Sensible Gowh
must officially substitute itself as a party in this litigation
to becone the real party in interest, HRS § 414D 245(b)(5) all ows
t he menbers of LSG who have continued to be involved with this
litigation or who have been replaced by new nenbers, to continue
their role in the proceedings despite LSG s adm nistrative
di ssol uti on.

Lanai Resorts' contention that HRS 8§ 414D 249 prevents
LSG fromcontinuing litigation because it is not an activity
necessary to wind up and liquidate its affairs is without nerit.
The circuit court did not err in denying Lanai Resorts' notion to
di smi ss.
C. 1996 Order

Lanai Resorts argues the circuit court erred when it
vacated the LUC s 1996 Order because its findings "could [not]
provide the [circuit] court with the definite and firm conviction
that a m stake had been made necessary to allow the LUC s
decision to be overturned.” Lanai Resorts takes issue with three
specific findings by the circuit court supporting its decision to
vacate the 1996 Order: (1) the LUC did not abide by the mandate
provi ded by the suprene court; (2) the LUC did not followits own
procedures; and (3) LSG had not been given a full and fair
opportunity to have its evidence heard and consi dered.

In its 2004 decision in this case, the Hawai ‘i Suprene
Court hel d:

In the present case, the LUC has not provided
sufficient "findings or conclusions that would enable
meani ngful review of" whether [Lanai Resorts] has
viol ated the prohibition against [the] use of potable
water in Condition No. 10. HRS § 91-14 provides that,
upon review of an agency decision, an appellate court
may "remand the case with instructions for further
proceedi ngs.

Accordingly, we remand the issue of whether
[ Lanai Resorts] has violated Condition No. 10 by
utilizing potable water fromthe high |Ievel aquifer
to the court, with instructions to remand the case to

13
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the LUC for clarification of its findings and
concl usions, or for further hearings if necessary.

Lanai Co., 105 Hawai ‘i at 316, 97 P.3d at 392 (citation omtted).
The question on appeal is whether the circuit court
erred in vacating the LUC s 2010 Order because the LUC s deci sion
was nmade upon unl awful procedure follow ng the suprene court's
remand instructions. HRS § 91-9 (2012 Repl.), requires that "in
any contested case, all parties shall be afforded an opportunity
for hearing after reasonable notice." HRS § 91-9(a).
"Opportunities shall be afforded [sic] all parties to present
evi dence and argunent on all issues involved.” HRS 8 91-9(c);
see Application of Kauai Elec. Div. of Ctizens Uils. Co., 60
Haw. 166, 182, 590 P.2d 524, 536 (1978) (holding that a hearing
satisfied HRS § 91-9 where "all parties had been given anple
opportunity to obtain and present all their evidence, to present

testinmony, both witten and oral, to cross exam ne w tnesses, and
to argue the issues on the nmerits before the Conm ssion.").

The suprenme court in Hou recently discussed the
i nportance of due process protections for parties in adjudicatory
proceedi ngs before adm nistrative agencies in Hou. Regarding
contested case hearings, the suprene court stated:

A contested case hearing is simlar in many respects to a
trial before a judge: the parties have the right to present
evidence, testinony is taken under oath, and witnesses are
subj ect to cross-exam nation. It provides a high |level of
procedural fairness and protections to ensure that decisions
are made based on a factual record that is devel oped through
a rigorous adversarial process.

Hou, 136 Hawai ‘i at 380, 393 P.3d at 228. "[T]he manner in which
the justice systemoperates nust be fair and nust al so appear to
be fair." Hou, 136 Hawai ‘i at 389, 363 P.3d at 237 (citing
Sifagaloa v. Bd. of Trs. of Enps.' Ret. Sys. of State of Hawaili,
74 Haw. 181, 190, 840 P.2d 367, 371 (1992)). "Fundanentally, in
the justice system 'justice can performits high function in the
best way only if it satisfies the appearance of justice.'" Hou,
136 Hawai ‘i at 389, 363 P.3d at 237 (quoting Sifagal oa, 74 Haw.
at 189, 840 P.2d at 371).

Foll ow ng the suprenme court's remand in this case, the
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LUC i ssued a Second Prehearing Order on May 26, 2006 schedul i ng
heari ngs at which the parties could address specific issues
relating to the suprenme court's remand instructions. The LUC
schedul ed the hearings for June 7, 8, and 9, 2006. At the
hearing, the LUC heard witness testinony fromLanai Resorts, OP,
and the County. LSG had schedul ed their expert witness, WIIliam
Meyer (Meyer), a private hydrol ogy consultant, to appear by video
on June 9, but the LUC canceled the final day of the hearing for
| ack of quorum

At a May 18, 2007 hearing, Comm ssioner Fornby
expl ai ned the need to appoint a hearings officer: "G ven the
protracted history and extensive litigation in this matter and
the inmportance of this nmatter on remand fromthe [Hawai ‘i|]

Suprene Court, | believe it would be nore efficient to assign the
conclusion of this matter to a hearing officer.” Comm ssioner
Formby added, "I also believe that the assignnment of this matter

to a hearing officer would allow for a nore stream i ned and
efficient tinmeframe within which testinony and evi dence coul d be
collected on this matter."

Bef ore the conmi ssioners voted to approve the use of a
hearing officer, counsel for LSG rem nded the LUC that it had
heard all parties' testinony except for LSG s testinony. Counse
for LSG stated, "I think we would be prejudiced if, in fact, the
record stands as it is with everybody el se's testinony but not
ours on these critical issues. W would at |east, at the very
| east want to have [Meyer] to testify if you' re going to close
that record.” The deputy attorney general responded on behal f of
t he LUC,

[We're not closing the record. I think you would have an
opportunity to rebut the notion or oppose the motion based
on those argunents. We would only, the [LUC] would only
consider the notion if there are no material issues of fact
that would preclude them from maki ng the deci sion.

Ef fectively, however, the LUC did not accept any nore testinony
on the contested cases.

Meyer was included on LSG s list of witnesses to be
submtted to the LUC for the purpose of testifying about the
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"standards of potability,
hi gh | evel aquifer in Lanai,
testinmony was directly relevant to the issue on remand fromthe

"affects [sic] of punping water from
"and "water use in Lanai."' This

Hawai ‘i Suprenme Court, "whether [Lanai Resorts] has viol ated
Condition No. 10 by utilizing potable water fromthe high | evel
aquifer,” Lanai Co., 105 Hawai ‘i at 316, 97 P.2d at 392, and to
the LUC s subsequent finding that "there's no basis to concl ude
that there was a violation of Condition No. 10." Additionally,
Meyer's testinony was relevant to rebutting the testinony of
Lanai Resorts' expert Tom Nance. At the hearing, counsel for LSG
objected to the testinony of Lanai Resorts' expert Tom Nance,
stating, "This new testinony is being delivered orally today and
all the technical data is a denial of ny client's right to be
able to effectively cross-examne with the assistance of our
expert."

Lanai Resorts argues that because the LUC in 2010 could
not determ ne what "Condition No. 10" meant when it was drafted
in 1991, there was no need for the additional contested case
heari ngs and thus, the LUC did not deviate fromthe post-remand
process. Lanai Resorts, however, msconstrues the remand from
the suprene court. The purpose of the remand was not, as Lanai
Resorts purports, "to force the LUC to clarify what was intended
by Condition No. 10 and then, assum ng the condition was
sufficiently clear, to determ ne whether Lanai Resorts had
violated it." |Instead, the LUC was given a clear task by the
suprene court: clarify its findings and concl usions regarding
whet her Lanai Resorts violated the prohibition against the use of
potabl e water in Condition No. 10, or to conduct further hearings
if the LUC found additional hearings necessary. Lanai Co., 105
Hawai ‘i at 316, 97 P.2d at 392.

Because the LUC decided, inits discretion, to hold
hearings to address the issues renmanded by the suprene court, the
heari ngs became subject to the requirenents of HRS § 91-9. See

10 A transcript of Meyer's former testimony before the LUC was submtted
to the LUC as Exhibit LSG 017-R.

16



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

Bush v. Hawaiian Hones Commin., 76 Hawai ‘i 128, 135, 870 P.2d
1272, 1279 (1994).

The LUC entered its 2010 Order based on "havi ng
reviewed [the OP's] Mdtion and Revised Mdtion, [Lanai Resorts']
Motion, the various pleadings filed by the parties and the record
in this proceeding, and having heard public testinony and
argunents of counsel for [the OP], [Lanai Resorts], Mui County,
and counsel for LSG " noticeably | eaving out public testinony for
LSG  Therefore, we come to the sanme conclusion as the circuit
court: "the 'further hearings' LUC conducted pursuant to [the
Second Prehearing Order] dated May 26, 2006 did not result in LSG
being afforded a full and fair opportunity to have its evi dence

heard and consi dered post-remand.” "Such a process does not
satisfy the appearance of justice[.]" Hou, 136 Hawai ‘i at 391,
363 P.3d at 239.

We affirmthe circuit court's decision to vacate the
LUC s 2010 Order on the grounds that the LUC s decision was nmade
upon unl awful procedure. See HRS § 91-14(q)(3).

V. CONCLUSI ON

The Fi nal Judgnent entered on March 19, 2013 in the
Circuit Court of the First Grcuit is affirned.

DATED: Honol ul u, Hawai ‘i, March 21, 2016.
Li ndaLee K. (Cissy) Farm

(Brett R Tobin with her
on the briefs)

(Goodsi |l Anderson Quinn & Stifel) Presi di ng Judge
for Appel | ee-Appel | ant.

Davi d Kopper

(Alan T. Murakam on the briefs)

(Native Hawai i an Legal Corporation) Associ ate Judge

for Appel | ant - Appel | ee.

Associ ate Judge
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