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U. S. BANK NATI ONAL ASSOCI ATI ON, AS TRUSTEE, ON BEHALF
OF THE HOLDERS OF THE CREDI T SUI SSE FI RST BOSTON MORTGAGE
SECURI TI ES CORP HOVE EQUI TY PASS THROUGH CERTI FI CATES,
SERI ES 2006-8, Plaintiff-Appellee,
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DANI EL SM TH, TAMMY SM TH, Def endant s- Appel | ants

and
JOHN AND MARY DCES 1-10, Defendants

NO. CAAP-14-0001018

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(CIVIL NO 09-1-2444)

JANUARY 11, 2016
NAKAMURA, C.J., FOLEY AND REI FURTH, JJ.

OCPINITON OF THE COURT BY FOLEY, J.

Def endant s- Appel l ants Daniel Smth and Tammy Smith
(together, Smths) appeal fromthe follow ng, entered on June 26,
2014 in the Crcuit Court of the First Circuit! (circuit court):
(1) "Order Ganting Plaintiff's Mtion for Summary Judgnent for
Ej ect ment Agai nst Al Defendants, Filed Decenber 4, 2013;" (2)
"Notice of Entry of Judgnent/Order;" and (3) "Final Judgnent
Ent ered Agai nst Al Defendants.”

1 The Honorable Bert I. Ayabe presided.
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On appeal, the Smths contend the circuit court erred
by granting summary judgnent in favor of Plaintiff-Appellee U S.
Bank National Association, as Trustee, on Behalf of the Hol ders
of the Credit Suisse First Boston Mrtgage Securities Corp Hone
Equity Pass Through Certificates, Series 2006-8 (U S. Bank).

| . BACKGROUND

On Septenber 5, 2006, the Smths executed a prom ssory
note (Note) from Linme Financial Services, Ltd. (Linme Financial).
As security for the Note, the Smths executed a nortgage
(Mortgage) on the property |located at 49-078 Johnson Road,
Kaneohe, Hawai ‘i 96744 (Property) to Modrtgage El ectronic
Regi stration Systens, Inc. (MERS) as nom nee for Line Financial.
On Decenber 1, 2006, MERS assigned the Mdrtgage to U S. Bank.

The assignnent was recorded in the State of Hawai ‘i Bureau of
Conveyances (Bureau of Conveyances) on August 13, 2007 as
docunent nunber 2007-144774.

The Smiths failed to pay the anobunt due and ow ng
according to the Note and Mdrtgage, and U. S. Bank sent the Smths
a notice of default on May 5, 2008. On July 16, 2009, U. S. Bank
hel d a public auction of the Property and the Property was
subsequently sold to U S. Bank as the highest bidder. U S. Bank
executed a QuitclaimDbDeed for the Property and the Quitcl ai mDeed
was recorded in the Bureau of Conveyances on Septenber 23, 2009
as document nunber 2009-146405.

On Cct ober 20, 2009, U S. Bank filed a "Conplaint for
Ej ectment” (Conplaint), alleging the Smths were "still remaining
on the [Property] as trespassers and/or uninvited guests and
| essees.” On February 23, 2010, U.S. Bank filed a "Mtion for
Summary Judgnent, and For Wit of Ejectnment Against [the Smiths]"
(First M8J). On March 10, 2010, the Smiths filed a "Menorandum
in Opposition to [U. S. Bank's First MsJ]" (Menorandumin
Qpposition to First MBJ). In their Menorandumin Opposition to
First M8J, the Smiths argued, inter alia, that summary judgnent
in favor of U S. Bank was not appropriate because the Note and
Mortgage were void. Specifically, the Smths argued that Line
Financial violated the Federal Truth-in-Lending Act (TILA) and
engaged in Unfair or Deceptive Acts or Practices (UDAP) in
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viol ation of Hawaii Revised Statutes (HRS) chapter 480. The
circuit court denied the First MSJ on March 29, 2010 after a
hearing held March 17, 2010.°2

On Decenber 4, 2013, U S. Bank filed a "Mtion for
Summary Judgnent For Ejectnent against [the Smiths]" (Second
MBJ). The Smiths did not file a nenorandumin opposition to U.S.
Bank's Second MsJ. Instead, on February 25, 2014, the Smths
counsel filed a "Declaration of Counsel for [the Smiths] in
OQpposition to [U S. Bank's Second MsJ]" (Declaration) stating
that "because [U. S. Bank's] notion raises nothing new and is
therefore precluded, it should be denied by the Court for the
reasons previously argued by [the Smths] in their [Menp in
Qpposition to First M8J], which is attached and rei ncorporated
herein."” Counsel for the Smiths did attach the Menorandumin
Qpposition to First M8J as an exhibit to the Declaration. The
circuit court held a hearing on U S. Bank's Second MSJ on March
5, 2014 and took the matter under advi sement.

On June 26, 2014, the circuit court entered its "Oder
Ganting Plaintiff's Mtion for Sunmary Judgnent for Ejectnent
Agai nst Al |l Defendants, Filed Decenber 4, 2013," granting U S

Bank's Second MSJ. In its order, the circuit court determ ned:

1. The three-year statute of repose under 15 U.S.C
§ 1635(f) [(2011)] ha[d] expired on [the Smths'] [TILA]
cl ai ms.

2. [The Smiths'] UDAP defenses cannot be asserted
against [U.S. Bank] because [U.S. Bank] did not originate
the | oan.

3. [U. S. Bank's][Second MSJ] is GRANTED for the
reasons set forth above.

2. [sic] The non-judicial foreclosure held on July 16
2009, for the Property . . . is CONFlI RMED.

3. [sic] The Court shall award, pursuant to [ HRS]
§ 603-36, a Wit of Ejectment against [the Smiths] and al
ot her persons claimng by, under and through [the Smiths']
possessi on of the Property.

On June 26, 2014, the circuit court also entered its "Final
Judgnent Entered Against [the Smiths],” the "Notice of Entry of
Judgnent/Order,” and the "Wit of E ectnent.”

2 The transcript of the March 17, 2010 hearing is not part of the

record on appeal
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On July 25, 2014, the Smths filed their notice of
appeal .
1. STANDARD OF REVI EW

[ An appellate] court reviews a trial court's grant of
summary judgment de novo. Oahu Transit Servs., lnc. v.
Northfield Ins. Co., 107 Hawai ‘i 231, 234, 112 P.3d 717, 720
(2005). The standard for granting a motion for sunmary
judgment is well settled

Summary judgnment is appropriate if the pleadings,
depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any

mat erial fact and that the noving party is entitled to
judgnment as a matter of law. A fact is material if
proof of that fact would have the effect of
establishing or refuting one of the essential elenments
of a cause of action or defense asserted by the
parties. The evidence nmust be viewed in the |light
nost favorable to the non-moving party. In other
words, [the appellate court] nmust view all of the
evidence and the inferences drawn therefromin the
l'ight nmost favorable to the party opposing the nmotion

Price v. AIG Hawai ‘i Ins. Co., 107 Hawai ‘i 106, 110, 111 P.3d
1, 5 (2005) (original brackets and citation omtted).

Kanaka v. Goodsill Anderson Quinn & Stifel, 117 Hawai ‘i 92, 104,
176 P.3d 91, 103 (2008).

[11. DI SCUSSI ON

A TILA

The Smiths contend the circuit court erroneously found
that the Smiths did not tinely exercise their right to rescind
their loan under TILA. In granting U S. Bank's Second MsJ, the
circuit court found the Smiths could not bring a TILA claimto
rescind the | oan because "[t]he statute of repose under 15 U. S.C.
§ 1635(f)!% ha[d] expired on [the Smiths'] Truth in Lending Act

8 15 u.s.C 8§ provides in relevant part:

§ 1635. Ri ght of rescission as to certain transactions

(f) Time limt for exercise of right

An obligor's right of rescission shall expire three years

after the date of consummation of the transaction or upon

the sale of the property, whichever occurs first,

not wi t hst andi ng the fact that the information and forns

required under this section or any other disclosures

requi red under this part have not been delivered to the

obligor, except that if (1) any agency empowered to enforce

the provisions of this subchapter institutes a proceeding to
(continued...)

4
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("TILA") clainms."

15 U.S.C. 8§ 1635(f) provides that "[a]n obligor's right
of rescission shall expire three years after the date of
consunmati on of the transaction or upon the sale of the property,
whi chever occurs first[.]" The United States Suprene Court in
Jesi noski v. Countryw de Hone Loans, Inc., 135 S. C. 790 (2015)
recently had an opportunity to determ ne the nethod in which an
obl i gor exercises his or her 15 U S.C. 8§ 1635(f) right to
rescind.

I n Jesinoski, the Supreme Court was faced with simlar
facts as those facts in the case before us. I1d. at 791. On
February 23, 2007, the Jesinoskis refinanced the nortgage on
their property by borrow ng noney from Countryw de Honme Loans,
Inc. (Countrywide). 1d. On February 23, 2010, exactly three
years after the consummation of the | oan transaction, the
Jesi noskis nail ed Countryw de and Bank of America Hone Loans, who
had acquired Countryw de, (together, Respondents) a letter
purporting to rescind the loan. 1d. On February 24, 2011, the
Jesinoskis filed suit in Federal District Court, seeking a
decl aration of rescission and damages. |1d.

The Federal District Court concluded that 15 U S.C. 8
1635(f) requires a borrower seeking rescission to file a | awsuit
within three years of the transaction's consummation. [d.

Al t hough the Jesinoskis notified Respondents of their intention
to rescind within the three year period, they did not file their
first conplaint until four years and one day after the loan's
consunmmation. 1d. As a result, the Federal District Court
granted the Respondent's notion for judgnment on the pleadings,
and the Court of Appeals for the Eight Grcuit (Eighth Grcuit)

3(...continued)
enforce the provisions of this section within three years
after the date of consunmmati on of the transaction, (2) such
agency finds a violation of this section, and (3) the
obligor's right to rescind is based in whole or in part on
any matter involved in such proceeding, then the obligor's
right of rescission shall expire three years after the date
of consummation of the transaction or upon the earlier sale
of the property, or upon the expiration of one year
foll owing the conclusion of the proceeding, or any judicia
review or period for judicial review thereof, whichever is
| ater.
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affirmed. (G ting Jesinoski v. Countryw de Hone Loans, Inc., 729
F.3d 1092, 1093 (2013)). I1d.

On appeal to the United States Suprene Court, the
Suprenme Court noted that "[a]lthough [U S. C. 15] 8§ 1635(f) tells
us when the right to rescind nust be exercised, it says nothing
about how that right is exercised.” 1d. at 792. The Suprene

Court opi ned:

[15 U.S.C. 8] 1635(a) [(2011)] explains in unequivocal terms
how the right to rescind is to be exercised: It provides

that a borrower "shall have the right to rescind . . . by
notifying the creditor, in accordance with regul ati ons of
the Board, of his intention to do so" . . . . The |l anguage

| eaves no doubt that rescission is effected when the
borrower notifies the creditor of his intention to rescind
It follows that, so long as the borrower notifies within
three years after the transaction is consummted, his
rescission is timely. The statute does not also require him
to sue within three years

Nothing in [15 U.S.C.] 8 1635(f) changes this concl usion.

Id. at 792 (enphasis in original omtted and enphasis added).
Because the Jesi noskis had gi ven Respondents notice of their
intent to rescind the loan within three years of the loan's
consunmati on, the Suprene Court held that the Eighth Grcuit
erred in dismssing the Jesinoskis' conplaint. 1d. at 793.

Li ke the Jesinoskis' loan from Countryw de, the Smths
refinanced their honme and entered into a loan with Line Financi al
on Septenber 6, 2006. The Smths' counsel nailed their Notice of
Rescission to Linme Financial and U S. Bank on August 20, 2008,
fewer than three years after the consummati on of the | oan
transaction. Pursuant to the Suprenme Court's holding in
Jesi noski,* the Smths' rescission was tinely and the circuit
court erred in finding that the statute of repose had expired on
the Smths' TILA clains.

The Hawai ‘i Supreme Court has recogni zed that

[wlhen [the United States Supreme Court] applies a rule of
federal law to the parties before it, that rule is the
controlling interpretation of federal |aw and nmust be given
full retroactive effect in all cases still open on direct
review and as to all events, regardl ess of whether such
events predate or postdate [its] announcement of the rule.

Hawaii Cmty. Fed. Credit Union v. Keka, 94 Hawai ‘i 213, 224 n.7, 11 P.3d 1, 12
n.7 (2000) (quoting Harper v. Virginia Dept. of Taxation, 509 U S. 86, 97
(1993)).
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B. UDAP

The Smiths contend the circuit court erred in
concluding that they could not raise a UDAP def ense agai nst U. S.
Bank. In granting U S. Bank's Second MsJ, the circuit court
found that "[the Smths'] UDAP defenses cannot be asserted
against [U S. Bank] because [U. S. Bank] did not originate the
| oan. "

HRS § 480-2(a) (2008 Repl.) provides that "[u]nfair
met hods of conpetition and unfair or deceptive acts or practices
in the conduct of any trade or commerce are unlawful." Under HRS
8§ 480-12 (2012 Repl.), "[a]ny contract or agreenent in violation
of this chapter is void and is not enforceable at law or in
equity."” The Smths' Mrtgage and | oan transaction fell "within
the anmbit of HRS [chapter] 480, inasnmuch as (1) a | oan extended
by a financial institution is activity involving 'conduct of any
trade and comrerce' and (2) | oan borrowers are 'consuners' wthin
the neaning of HRS § 480-1 [(2008 Repl.)]." Keka, 94 Hawai ‘i at
227, 11 P.3d at 15.

The United States District Court for the District of
Hawai ‘i in Young v. Bank of New York Mellon, 848 F. Supp. 2d 1182
(D. Haw. 2012) held, "[u]lnlike a [HRS chapter] 480 damages cl aim
a rescission claimunder [HRS [chapter] 480 can stand agai nst
subsequent assignees if the contract is void . . . ." |Id. at
1193 (enphasis omtted). The U S. district court noted that even
where there is no evidence the current hol der of the note and
nort gage viol ated HRS chapter 480, "[HRS] 8§ 480-12 can
neverthel ess provide a basis for rendering [the holder's] note
and nortgage 'void and unenforceabl e’ based on certain types of
unfair or deceptive acts or practices conmtted by others in the
| oan consummation process.” |1d. (brackets in original) (quoting
Skaggs v. HSBC Bank USA, N A, 2011 W 3861373 at 7 (D. Haw. Aug.
31, 2011)); see Newconb v. Canbridge Hone Loans, Inc., 861 F
Supp. 2d 1153, 1168 (D. Haw. 2012). Therefore, the circuit court
erred in finding that the Smiths could not raise a UDAP def ense
agai nst U. S. Bank.
C. Remand

Because the circuit court rejected the Smths' TILA
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claimon statute of Iimtations grounds and their UDAP cl ai mon
the theory that it could not be raised against U S. Bank, the
circuit court did not address whether there were genuine issues
of material fact regarding the nerits of those clains. On
remand, the circuit court shall determ ne whether genuine issues
of material facts exist as to those clains.
I V. CONCLUSI ON

Therefore, the (1) June 26, 2014 "Order Granting
Plaintiff's Mtion for Summary Judgnent for Ej ectnent Against All
Def endants, Filed Decenmber 4, 2013;" (2) June 26, 2014 "Notice of
Entry of Judgnment/Order;" and (3) June 26, 2014 "Final Judgnent
Entered Against Al Defendants,"” all entered in the Crcuit Court
of the First Grcuit are vacated and this case is remanded for
proceedi ngs consistent with this Qpinion.

On the briefs:
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Frederick J. Arensneyer
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for Def endant s- Appel | ants.

Tom E. Roesser

Seth T. Buckl ey
(Carlsmth Ball)

for Plaintiff-Appellee.





