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CAAP-12- 0000724
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee,
V.
HERBERT BROWN, Def endant - Appel | ant.

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR NO. 03- 1- 0926)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakanmura, C.J., and Foley and Reifurth, JJ.)

The Circuit Court of the First Circuit (Crcuit Court)?
resent enced Def endant - Appel | ant Herbert Brown (Brown) to
consecutive extended terns of inprisonnent after an extended-term
eligibility trial. On appeal, Brown argues that: (1) the Crcuit
Court plainly erred in sentencing himto extended terns of
i npri sonment because he clains that the extended-termstatute in
effect at the tinme of his charged offenses was void ab initio;
(2) the Grcuit Court erred in conducting jury selection for the
extended-termeligibility trial; and (3) at the extended-term
eligibility trial, the Crcuit Court erred in admtting Brow's
j udgnment of conviction, which Brown clains was void, to prove
that he was convicted of the charged offenses. W affirm

The Honorable Steven S. Alm presi ded.
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| .
A

Plaintiff-Appellant State of Hawai ‘i (State) charged
Brown with nine counts of third-degree sexual assault for
subjecting to sexual contact a m nor under fourteen years ol d.
There were three conpl aining wtnesses, Mnor 1, Mnor 2, and
M nor 3. Counts 3 through 9, which involved Mnor 3, were
di sm ssed without prejudice, and the State proceeded to trial on
t he charges involving Mnor 1 (Count 1) and Mnor 2 (Count 2).

After a jury trial, Brown was found guilty as charged
on Counts 1 and 2. The State filed a notion for extended terns
of inprisonnment on the grounds that Brown was a "persistent
of fender" and "nultiple offender,” whose inprisonnent for
extended terns was necessary for the protection of the public.
See Hawaii Revised Statutes (HRS) 88 706-661, -662(1), -662(4)(a)
(Supp. 2001). The Circuit Court granted the State's notion, and
it sentenced Brown to extended ten-year terns of inprisonnment on
Counts 1 and 2 to be served consecutively, for a total of twenty
years of inprisonnment. The Grcuit Court entered its original
Judgnent on Septenber 27, 2004.

B

Brown filed a direct appeal of his convictions and
sentence. On Septenber 26, 2005, the Hawai ‘i Suprene Court
i ssued a Summary Disposition Order, which affirmed Brown's
convictions and sentence. State v. Brown, No. 26911, 2005 W
2338855 (Hawai ‘i Sept. 26, 2005). Anong the argunents consi dered
and rejected by the suprene court was Brown's clai mthat
Hawai ‘i ' s extended-term sentencing schene violated the Sixth
Amendnent to the United States Constitution. |1d., 2005 W
2338855, at *1-2.

Brown thereafter filed a petition for wit of habeas
corpus in the United State District Court for the District of
Hawaii (Federal District Court). Brown asserted in his petition
that his extended-term sentence "violated the Sixth Armendnent's
trial-by-jury clause . . . , pursuant to the rational e of
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Apprendi v. New Jersey, 530 U S. 466 (2000), and its progeny."
The Federal District Court concluded that Brown's extended-term
sentencing violated Apprendi, granted Brown's petition, and
ordered that Brown be resentenced.

C.

The State sought to resentence Brown to extended terns
of inprisonnment. The Circuit Court enpaneled a jury to determ ne
whet her Brown was eligible for extended terns and held an
extended-termeligibility trial. The purpose of this trial was
to have the jury determ ne whether it found, beyond a reasonable
doubt, the facts necessary for the inposition of extended terns
of inprisonnment against Brown. At the conclusion of the trial,
the jury found that the State had proven beyond a reasonabl e
doubt the facts necessary to inpose extended terns of
i npri sonnment agai nst Brown as both a persistent offender and a
mul ti ple offender on Count 1 and Count 2. The G rcuit Court
subsequent|ly resentenced Brown to extended ten-year terns of
i nprisonment on Counts 1 and 2 to be served consecutively to each
other. The Crcuit Court filed its Arended Judgnent on August 3,
2012, and this appeal foll owed.

.
W resolve Brown's argunents on appeal as foll ows.
A

Cting State v. Maugaotega, 115 Hawai ‘i 432, 168 P.3d
562 (2007) (Maugaotega I1), Brown contends that the extended-term
statute in effect at the tinme of the offenses charged in Counts 1
and 2 was void ab initio. Based on this prem se, he argues as
follows: (1) because the extended-termstatute in effect was void
ab initio, there was no statute in existence which authorized the
Crcuit Court to inpose extended terns of inprisonnment when it
originally sentenced Brown; (2) the Crcuit Court's original
ext ended-term sentence should therefore be viewed as an ordinary-
term sentence; and (3) if his original sentence is viewed as an
ordi nary-term sentence, his current extended-term sentence is
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harsher than his original sentence (for the sane conduct), which
Brown asserts constitutes a violation of his due process rights.

Brown's argunent is based on a fal se premse -- that
the extended-termstatute in effect at the time of the offenses
charged in Counts 1 and 2 was void ab initio -- and therefore his
argunent fails. As cases decided after Maugaotega Il by the
Hawai ‘i Suprene Court and this court have nmade clear, the
extended-term statute in effect at the tine of the offenses
charged in Counts 1 and 2 was not void ab initio. See State V.
Jess, 117 Hawaii 381, 386-89, 406-15, 184 P.3d 133, 138-41,
158-67 (2008); State v. Mark, 123 Hawai ‘i 205, 248-50, 231 P.3d
478, 521-23 (2010); State v. Cutsinger, 118 Hawai ‘i 68, 79-82,
185 P. 3d 816, 827-830 (App. 2008), overruled in part on other
grounds by Jess, 117 Hawai ‘i at 398 n.17, 184 P.3d at 150 n.17;
Gones v. State, No. 30617, 2011 W. 2438768, at *1-2 (Hawai ‘i App.
June 6, 2011) (SDO. Thus, the Circuit Court had a statutory
basis for inposing extended terns of inprisonnment when it inposed
Brown's original sentence. Brown's current extended-term
sentence is not harsher than his original sentence, and the
Crcuit Court's resentencing did not violate Brown's due process
rights.

Brown's claimthat the Crcuit Court could not
resentence himto extended ternms of inprisonment after his
original extended-term sentence was set aside by the Federal
District Court is also refuted by cases authorizing extended-term
resentencing in the aftermath of the Legislature' s 2007
anendnents to Hawai ‘i ' s extended-term sentencing schene. See
Jess, 117 Hawaii at 386-89, 406-15, 184 P.3d at 138-41, 158-67;
Mark, 123 Hawai ‘i at 248-50, 231 P.3d at 521-23; Cutsinger, 118
Hawai ‘i at 79-82, 185 P.3d at 827-830. During the Second Specia
Session of 2007, the Legislature anended Hawai ‘i ' s ext ended-term
sentenci ng schene for the purpose of ensuring "that the
procedures used to inpose extended terns of inprisonnment conply
with the requirenments set forth by the United States Suprene
Court and Hawaii suprenme court." 2007 Haw. Sess. L., Second
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Speci al Session, Act 1 (Act 1), 8 1 at 2. Anong other things,
Act 1 provides defendants with the right to have a jury find the
facts necessary for the inposition of an extended term of
i nprisonnment, under a beyond a reasonabl e doubt standard, before
the court may inpose an extended term 1d. at 8 4 at 4. Act 1
applies retroactively and "[a] defendant whose extended term of
i nprisonnment is set aside or invalidated shall be resentenced
pursuant to [Act 1] upon request of the prosecutor.” 1d. at §8 5
at 4. The Hawai ‘i Suprene Court has upheld the constitutionality
of the retroactive application of Act 1 to defendants |ike Brown,
whose of fenses were conmtted before the enactnent of Act 1. See
Jess, 117 Hawaii at 413-15, 184 P.3d at 165-67; Mark, 123 Hawai ‘i
at 248-50, 231 P.3d at 521-23.°2

B.

Brown contends that the Crcuit Court erred in
conducting jury selection for the extended-termeligibility
trial. In particular, he contends that the voir dire questions
asked by the Grcuit Court were insufficient to enable him (and
the Grcuit Court) to conpetently determ ne whether a juror
shoul d be excused for cause and to enable himto intelligently
exerci se perenptory challenges. W are not persuaded by Brown's
argunent s.

The Grcuit Court gave Brown anple opportunity to ask
his own voir dire questions to the prospective jurors. |ndeed,
Brown does not contend that his ability to voir dire the
prospective jurors was restricted. Thus, to the extent that
Brown believed the Grcuit Court's questions were inadequate,

2I'n his points of error, Brown appears to raise a claimthat Act 1 is
unconstitutionally vague. However, Brown waived this claimby failing to
present any argunment to support it. See Hawai‘i Rules of Appellate Procedure
Rul e 28(b)(7) (2010) ("Points not argued may be deenmed waived.") |In any
event, Brown's claimthat requiring a finding that an extended term"is
necessary for the protection of the public" renders the extended-term statute
unconstitutionally vague has been directly refuted by the Hawai ‘i Supreme
Court. State v. Huel sman, 60 Haw. 71, 89-91, 588 P.2d 394, 405-07 (1978)
(hol ding that a vagueness challenge to the former "nmultiple offender”
extended-term provi sion would be overcome by construing the provision to
require a finding that the extended termis "necessary for protection of the
public").
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Brown was given the opportunity to ask the questions he believed
were necessary to enable himand the Crcuit Court to conpetently
determ ne whether a juror should be excused for cause and to
enable himto intelligently exercise his perenptory chall enges.
See State v. Altergott, 57 Haw. 492, 495, 559 P.2d 728, 731-32
(1977) (indicating that the trial court can protect a defendant's
right to an inpartial jury by making or permtting sufficient
inquiry into the possible prejudices of prospective jurors).

A trial court has broad discretion in conducting jury
selection. See id. at 499-500, 559 P.2d at 734. The Crcuit
Court conducted jury selection for the extended-termeligibility
trial in much the sane manner as jury selection for a trial on
t he underlying charges. Although the Crcuit Court could have
nore closely tailored its questions to extended-termeligibility,
it appears that the jury selection for Brown was not materially
different than one conducted in a case where the sane jury is
used to determne both guilt on the underlying charges and
extended-termeligibility. In addition, Brown does not chall enge
the Crcuit Court's final instructions to the jury before the
jury's deliberations, during which the Circuit Court instructed
the jury that it nust presune that Brown was ineligible for
extended-term sentencing and that the State nust prove Brown's
eligibility for extended-term sentenci ng beyond a reasonabl e
doubt. Under these circunstances, we conclude that Brown fails
to denonstrate that the Grcuit Court commtted prejudicial error
in conducting jury selection.

C.

W reject Brown's contention that the Crcuit Court
erred in admtting Browmn's judgnment of conviction to prove that
he was convicted of the charged offenses. Brown's claimof error
is prem sed on his assunption that the Federal District Court's
decision to set aside his extended-term sentence neant that his
underlying convictions were void. Brown then reasons that
because his convictions were void, the State could not use the
j udgnent of conviction to prove that he had al ready been
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convicted of the underlying charges, but rather the State was
required to again prove at the extending-termeligibility trial
that he was guilty of the underlying charges.

Brown's prem se that the Federal District Court's
deci sion voided his convictions is erroneous. The Federal
District Court did not vacate Brown's convictions, which had been
affirmed by the Hawai ‘i Suprene Court, but only set aside Brown's
ori ginal extended-term sentence and ordered that he be
resentenced. Brown was resentenced pursuant to Act 1, which
applies to situations |ike Brown's where an extended term of
i nprisonnment is set aside or invalidated, and in resentencing
Brown pursuant to Act 1, the State was not required to again
prove Brown's guilt of the charged offenses. See Act 1, 8 5; HRS
88§ 706-661, -662, -664 (2014); Jess, 117 Hawaii at 413-15, 184
P.3d at 165-67; Mark, 123 Hawai ‘i at 248-50, 231 P.3d at 521-23.
Brown's convictions for the charged of fenses were not void, and
accordingly, the Grcuit Court did not err in admtting, at the
extended-termeligibility trial, Brown's judgnent of conviction
to prove that he had been convicted of the charged of fenses.

L1l

Based on the foregoing, we affirmthe Crcuit Court's
Amended Judgnent .

DATED: Honol ul u, Hawai ‘i, Septenber 30, 2015.
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WIlliamH Janeson, Jr

For Def endant - Appel | ant Chi ef Judge
Brian R Vincent

Deputy Prosecuting Attorney

Cty and County of Honol ul u Associ at e Judge
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Associ at e Judge





