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DI SSENTI NG CPI NI ON BY NAKAMURA, C. J.
| respectfully dissent.
| believe it was prosecutorial m sconduct for the
prosecutor in rebuttal closing argunment to refer to evidence that

had not been introduced at trial -- nanely, the statenent of the
conplaining wwtness (CW to the police that at the tinme of the
i ncident, she "was afraid and call the police.” The prosecutor

twce referred to the CWs statenent that she was afraid before
offering to read the statenent. Al though defense counsel did not
object to the prosecutor's subsequent reading of the CWs
statenent, it was error for the District Court to receive and
consider this evidence, which had not been admtted at trial.
The prosecutor attenpted to justify his reference to
the non-adm tted evidence by stating that he was doing so "in
fairness to the defense." However, contrary to the prosecutor's
suggestion, the CWs statenent to the police that she was afraid
was not helpful to the defense. Rather, it supported the
prosecution's theory that Defendant-Appellant Jamal MGhee
(McGhee) had terroristically threatened the CW It also
contradicted testinony elicited by the defense on cross-
exam nation of the CWthat suggested that the CWhad not been
afraid of McCGee, which the defense used to inpeach the CWs
direct-exam nation testinony that she felt threatened.! For the

! The defense elicited the followi ng testimny during its cross-
exam nation of the CW

Q Okay. And you -- at that time you didn't -- at the tinme
when you heard supposedly, allegedly, M. MGhee yelling, you
didn't call the police at that time?

A. Well, | thought | can calm him down or Vanessa could calm
hi m down.
Q So you felt like you could go outside and calm him down?

A. Yeah. And Vanessa coul d.

Q All right. Okay. So you -- despite himyelling outside
sort of screaming |like you describe it, you felt okay to go
out si de?

A. Yeah. | mean, |I'malnmst 70. |'mnot afraid to be -- if he

wants to kill me, kill me.
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sane reason, the CWs statenent to the police was beneficial to
the prosecution because it served to blunt the effect of the
defense's cross-exam nation by injecting into the trial
proceedi ngs non-adm tted evidence consistent wwth the CWs
di rect-exam nation testinony that she felt threatened.

The case turned on the credibility of the only two
W tnesses who testified at trial -- the CWand McChee. The
i nproper injection of the non-admtted evidence of the CWs
statenent to the police served to bolster the CWs credibility
and prejudicially affected McGhee's substantial rights. Under
the circunstances presented, | would vacate McGhee's conviction
and remand the case for a new trial.



