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DI SSENTI NG OPI NI ON BY REI FURTH, J.

| respectfully dissent. Because the circuit court's
ruling on Pflueger's evidentiary objection is reviewed under an
abuse of discretion standard, and because the basis for the
court's ruling is heavily dependent on the argunents advanced
(and not advanced) by the parties, particular attention to the
facts of the case is warranted.

| . Backgr ound

A Pfl ueger submtted its claimto its insurance broker

Noguchi, for coverage under its Directors and O ficers

[tability insurance policy, but Noguchi did not forward

the claimto Pflueger's insurer.

Nati onal Union issued Directors and Oficers liability
i nsurance policies to Pflueger, its officers, and its directors
via Pflueger's long-tinme insurance broker, Noguchi, for policy
peri ods covering Septenber 27, 2007 to Septenber 27, 2008, and
Sept enber 27, 2008 to Septenber 27, 2009 (collectively, the
"Policies"). The Policies required that National Union defend
and i ndemify Pflueger against covered cl ai ns.

On or about May 22, 2008, grand jury subpoenas were
i ssued on behalf of the Internal Revenue Service and the IRS s
ongoi ng investigation involving Pflueger, its subsidiaries, and
its officers and directors. The subpoenas demanded that a
Pfl ueger representative appear and produce certai n conpany
records.

Pflueger's then Chief Financial Oficer testified that
he nmet with Noguchi representatives on or about that sanme day,
and clains to have presented themw th copies of the grand jury
subpoenas in order to inform Noguchi of the grand jury
proceedi ng's existence and to discuss how to proceed in obtaining
the rel evant docunents. Pflueger and Noguchi had devel oped a
practice over the years that if Pflueger had questions about
whet her or not a possible insurance claimwould be covered,

Pfl ueger was to inform Noguchi, and if the claimwas |ikely
covered, Noguchi would instruct Pflueger on howto properly file
the claim Noguchi declined to forward Pflueger's claimfor

rei mbursenent of fees/costs related to the grand jury subpoenas
to the insurer, stating, however, that the clains were not
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covered under the Policies until indictnments m ght be handed
down. !

On or about February 11, 2009, Pflueger tendered each
of the grand jury subpoenas directly to AlU 2 which is National
Union's "authorized representative", stating that its tender was
effective as of the May 22, 2008 neeting with Noguchi. On or
about April 29, 2009, AIU, in a letter witten by Van Di na,
stating that AU s "prelimnary coverage position"” was that "no
coverage is afforded for this matter" because the clains "W ere]
made outside the Policy Period." Furthernore, the letter stated
that even if the natter "was both made and reported as per the
requi renents of the Policy," the subpoenas "would not constitute
a Caim" According to AIU, "an indictnment, information or
simlar docunent is necessary for a Claimas defined" in the
Pol i ci es.

Pfl ueger sued AU, National Union, and Noguchi,
al l eging counts for declaratory relief (Al U National Union),
Negl i gence (Noguchi), Negligent M srepresentation (Noguchi), and
Breach of the Duty of Good Faith and Fair Dealing (Al U National
Union). Pflueger and Al U National Union settled outside of court
, and Pfl ueger and Noguchi proceeded to trial in late July, 2013.
On July 10, 2013, the circuit court issued an "Order Ganting in
Part and Denying in Part Plaintiff Pflueger Inc.'s Mtion for
Partial Summary Judgnent, Filed on May 15, 2013," in which it
ruled that the May 22, 2008 grand jury subpoenas directed at
Pflueger did, in fact, constitute a "claim under the Policies.

B. Pretrial proceedings.

On June 28, 2013, Noguchi filed its designation of
excerpts fromVan Dina's March 30, 2012 deposition for use at

v The I RS issued additional grand jury subpoenas to Pflueger on
July 2, 2008; July 10, 2008; July 18, 2008; and October 29, 2008. Al t hough
the record reveals that an indictment was eventually handed down, further
details of the IRS dispute are irrelevant to the instant disposition.

2/ Al U Hol dings, Inc. was at different times a corporate affiliate of
Anmerican |Insurance Group ("AlG"). Nat i onal Uni on was a subsidiary of AlG.
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trial inlieu of Van Dina's live testinony.® That sane day,

Pfl ueger and Noguchi each filed simlar designations with regard
to Ngeo's July 22, 2011 deposition testinony. On July 12, 2013,
Pflueger filed its objections to Noguchi's designation of the Van
D na deposition. Based on the circuit court's subsequent ruling
on Pflueger's notions in limne, the court allowed the deposition
desi gnations of Van D na because they were relevant to the issue
of proximte cause.

C. The circuit court sustained Pflueger's objection at

trial that the deposition testinonies of Van D na and

Ngeo were inadm ssible as hearsay.

During trial, Pflueger objected to the introduction of
Van Dina's deposition testinmony on the basis that it was hearsay
in violation of Hawai ‘i Rul es of Evidence Rule 802 that did not
qualify for an exception under Rule 804 because Noguchi had, to
that point, failed to establish the foundational fact that the
W tness was unavail able to testify. In response, Noguchi did not
contest that it had failed to denonstrate unavailability and nade
no attenpt to denonstrate unavailability, but argued instead that
the testinmony was adm ssible as an "adm ssion[] by a party

8/ Noguchi sought to introduce excerpts from Van Dina's March 30

2012 deposition at the foll owing pages and relating to the followi ng subjects
(including exhibits referenced therein) (page:line): 6:9-7:3 (nanme, residence
address, business address, current and prior enployer); 7:11-7:25 (|l aw degree
and work history; 12:6-13:10 (law school, undergraduate, and work chronol ogy);
18:17-19:5 (chronol ogy of early employment with AIG AlU); 24:12-24:19 (types
of clainms handled in early years at AIG/ AlU); 26:22-27:10 (history of handling
Pflueger claims for AIG AlU); 30:7-31:14 (attenpt to place this case within
the context of any other Pflueger claims that he handl ed); 63:4-65:7 (February
11, 2009 letter from Pflueger to AIG (Exh. 5); relationship between that
letter and coverage opinions dated April 29, 2009 and May 13, 2009 (Exh. 12));
71:4-72:15 (industry nmeaning of "tendered" and "covered matters"); 73:3-74:2
(further discussion of "tendered" within context of Pflueger letter of
February 11, 2009 and a "duty to defend" insurance policy); 74:18-76:23

(expl anation of what it means when Pflueger tenders the claimto AIG AlU
coverage versus defense; limted recollection of what happened after
presentment of letter except that coverage was declined); 80:16-82:4 (limted
recollection of his review of attached grand jury subpoenas; expl anation of
what's relevant in such cases to determ ne coverage); 106:2-106:10 (he wrote
Exh. 10); 112:7-112:19 (even if the claimhad been tinely, he may not have
viewed it as a claimbecause it was a subpoena and not an indictment);

126: 2-126: 10 (why he contends that a grand jury investigation is not a
crimnal proceeding); 135:19-137:7 (he believed at the time that there were
two bases for denying coverage, untimely and not a claim and he stil

bel i eves that).

3
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opponent” under HRE Rule 803(a)(1).*

The circuit court agreed that the testinony would be
admtted on that basis if Noguchi could establish the required
el ements of the adm ssion-by-a-party-opponent exception: (1)
"[t]hat the statenent was made by a party to the litigation," and
(2) "[t]hat the statenment now be offered against that party."
However, Ngeo and Van Dina are National Union's (i.e., the
"carrier's") representatives and Noguchi offered their
testinoni es agai nst Pflueger, so the circuit court sustained
Pfl ueger's objection and held that the evidence should not be
admtted at trial.® |In support of its ruling, the circuit court
expl ai ned that Noguchi's response to the objection had been
l[imted to the adm ssion-by-a-party-opponent argunent, which the
court found to be insufficient.® Nonetheless, the court
explicitly offered Noguchi the opportunity to reconsider its
response and to nake an alternative argunent that the court
promsed to entertain. Moreover, |later that day, the circuit

4 HRE Rul e 803, unlike Rule 804, does not require a showi ng of
unavail ability. Conpare Haw. R. Evid. 803 ("The followi ng are not excluded by
the hearsay rule, even though the declarant is available as a

witness . . . ."), with Haw. R. Evid. 804(b) (stating in part (b) that "[t]he
foll owing are not excluded by the hearsay rule if the declarant is unavail able
as a witness . . . ," and defining "Unavailability as a witness" in part (a)).

5/ Specifically, the court explained

Okay. So plaintiff's objection at this point is that
it's hearsay. You're saying this evidence is adm ssible

under [HRE Rule] 803(a)(1) as an adm ssion . . . by a party
opponent, but that party opponent is no longer in the
litigation. They have settled, and so for that -- if you're
offering it under [HRE Rule] 803(a)(1), I"'minclined to

sustain the objection, because | understand at the time it
was taken, they were a party opponent, but they are no

|l onger a party opponent, and this evidence . . . still has
to be offered, . . . it has to be adm ssible . . . under a
rul e.

(Format altered.)

8/ Noguchi then argued that the objection was untinely and a

surprise, explaining that, in an earlier order by the circuit court, the court
had set a deadline for objections to deposition designations which, Noguch
cont ended, had not been nmet. The court replied that it considered the

objection to be evidentiary in nature, and that objections of that sort were
not waived by any failure to make the objection as part of the

desi gnati on/ count er-desi gnation process: "W don't need to raise each and
every evidentiary objection before trial, whether it's through a motion in
limne or through objecting to depo designations."” Accordingly, it

determ ned, the objection was not untinmely.

4
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court rem nded Noguchi that it had nerely sustained the objection
with regard to the deposition testinonies on hearsay grounds, but
that it was not precluding Noguchi fromcalling Van D na or Ngeo
as w tnesses. Nonethel ess, Noguchi never re-offered the
deposition testinony under any other exception to the general
rul e agai nst hearsay,’ see generally Haw R Evid. Rule 802, and
it never called either Van Dina or Ngeo as witnesses at trial.

The jury found in favor of Pflueger on the issues of
negl i gence and negligent m srepresentation and the circuit court
deni ed Noguchi's subsequent notion for a newtrial. Noguchi
tinely appeal ed and, anong ot her argunents on appeal, contends
that Pflueger's hearsay objection should have been overrul ed
pursuant to HRCP Rul e 32(a) because Van Dina and Ngeo were out -
of -state at the time of trial and were therefore unavailable to
testify.

1. Di scussi on

The majority holds that the circuit court's decision to
excl ude deposition testinony of Van Dina and Ngeo was reversible
error that warrants a newtrial. Specifically, the opinion holds
that (A) the circuit court erred by concluding that the entire
deposition testinony was hearsay not falling within any exception
to the rul e agai nst hearsay, and (B) that such error was not
harm ess. | disagree as to both concl usions.

A The deposition testinonies were not adm ssible as
adm ssions of a party opponent, and the circuit
court therefore did not abuse its discretion in
declining to admt themat trial on that basis.

It was not an abuse of discretion for the trial court
to exclude the deposition testinony when Noguchi's only argunent

7 Rat her, Noguchi argued that it was being prevented from presenting

evidence of a one-tinme co-defendant's (i.e., the carrier's) wrong, in

viol ation of Adams v. Yokooji, 126 Hawai ‘i 420 (App. 2012). The circuit court
expl ai ned that Yokooji was inapplicable under the circumstances of this case
where the question was whether Van Dina's deposition testimony constituted an
adm ssion of a party opponent. (Citing to the commentary to HRE Rule 803(a)
and Kekua v. Kaiser Foundation Hospital, 61 Haw. 208, 217, 601 P.2d 364, 371
(1979).) Thus, the court's ruling was based on the requirement that parties
lay a proper foundation for the adm ssion of evidence under HRE Rul e
803(a)(1).
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in response to Pflueger's objection was that the deposition
testimony should be adm ssible as an adm ssion by a party
opponent under HRE Rule 803(a)(l1l). The testinony, however, was
not made by either of the remaining parties to the litigation
(i.e., Pflueger or Noguchi) as required. See Commentary to HRE
Rul e 803(a) (citing Kekua, 61 Haw. at 217, 601 P.2d at 371).
| nstead, the deposition testinony at issue was nade by a
representative of National Union, which had settled out of the
case before trial

As noted above, the circuit court took care to explain
that the adm ssion-by-a-party-opponent exception did not apply in
this case. And, to that end, the court gave Noguchi mnultiple
opportunities to present it with the proper response to the
obj ection. |Indeed, the evidence should probably have been
admtted into evidence under HRE Rul e 804(b) (1), which allows
courts to admt forner-testinony hearsay if the declarant is
unavai l able as a w tness, but Noguchi failed to nmake that
argunent. See Commentary to Haw. R Evid. R 804(b)(1)
("Depositions of parties to the litigation nay be usable as
adm ssi ons under Rule 803(a)(1l); as to other deponent-declarants,
the requirenment of unavailability and the conditions of this
exception govern.").

As such, the circuit court neither abused its
di scretion by denying Noguchi's Rule 803(a)(1) argunent, nor did
it abuse its discretion by failing to raise Rule 804(b)(1) sua
sponte.® State v. Mtias, 57 Haw. 96, 101, 550 P.2d 900, 904
(1976) ("[T]his court [has] observed that 'there can be no doubt
that the making of an objection upon a specific ground is a
wai ver of all other objections.'" (quoting Choy v. O aguro, 32
Haw. 543, 556 (1932))); State v. Gray, No. 29051, 2009 W
1204948, at *1 (Haw. C. App. Apr. 29, 2009) ("A specific
obj ection wai ves other objections not nmade." (citing State v.
Viiet, 91 Hawai ‘i 288, 298-99, 983 P.2d 189, 199-200 (1999)));
Tabieros v. Oark Equip. Co., 85 Hawai ‘i 336, 379 n.29, 944 P.2d

8/ Nor does the fact that Van Dina's deposition transcript

establi shed that Van Dina |lived and worked in New York satisfy Noguchi's
obligation to bring that information to the court's attention under HRCP Rul e
32(a)(3)(B), or to argue that Van Dina was therefore unavail abl e.

6
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1279, 1322 n.29 (1997) ("Waiver wll also occur when the trial
obj ection, properly overruled, differs fromthat pressed on
appeal ." (enphasis omtted) (quoting A Bowran, Hawaii Rul es of
Evi dence Manual 7-9 (1990))); accord State v. Wnfrey, No. 28737,
2009 W 1144409, at *1 (Haw. C. App. Apr. 29, 2009) (citing
Viiet, 91 Hawai ‘i at 298-99, 983 P.2d at 199-200). See generally
State v. Mses, 102 Hawai ‘i 449, 456, 77 P.3d 940, 947 (2003)
("As a general rule, if a party does not raise an argunent at
trial, that argument will be deened to have been wai ved on
appeal ; this rule applies in both crimnal and civil cases.”
(citing other sources)); accord Asato v. Procurenent Policy Bd.,
132 Hawai ‘i 333, 354 n.22, 322 P.3d 228, 249 n.22 (2014) (citing
Moses, 102 Hawai ‘i at 456, 77 P.3d at 947).

This would normally be the end of the matter except
that, while appellate courts "need not consider a point that was
not presented in the trial court in an appropriate manner," they
"may [al so] correct any error appearing on the record" under the
doctrine of plain error. Haw. Rev. Stat. 8§ 641-2 (Supp. 2014);
see Haw. R App. P. Rule 28(b)(4) ("Points not presented in
accordance wth this section will be disregarded, except that the
appel late court, at its option, may notice a plain error not
presented."). Cf. Matias, 57 Haw. at 101, 550 P.2d at 904
(noting that, while the doctrine of plain error constitutes an
exception to the general rule prohibiting appellate courts from
consi dering grounds urged by a party that were not rai sed when
the party made its initial objection below but stating that
plain error would not apply in the case at hand because adm ssion
of the evidence at issue depended on bal anci ng probative val ue
and prejudicial effect, which is the province of the trial court
(citing State v. laukea, 56 Haw. 343, 349, 537 P.2d 724, 729
(1975)) .

Appel l ate courts consider three factors to determ ne
whet her justice requires review of an issue not raised bel ow for
plain error: (1) "whether the issue is of great public inport";

(2) "whether consideration of the issue . . . requires additional
facts"; and (3) "whether its resolution wll affect the integrity
of the trial court's findings of fact." In re Pub. Utils.
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Commi n, 125 Hawai ‘i 210, 218, 257 P.3d 223, 231 (App. 2011)
(quoting Okada Trucking Co. v. Bd. of Water Supply, 97 Hawai ‘i
450, 458, 40 P.3d 73, 81 (2002)) (explaining that courts should
only invoke the doctrine of plain error "sparingly" in civil
cases); see also Liftee v. Boyer, 108 Hawai ‘i 89, 98, 117 P. 3d
821, 830 (App. 2004) (declining to exercise plain error review
where one of the three Okada factors was not present).

Here, plain error reviewis unwarranted. First, the
i ssue presented is not one of "great public inport" because the
exclusion of Van Dina's deposition testinony did not affect the
public interest. Alvarez Famly Trust v. Ass'n of Apartnent
Omers of Kaanapali Alii, 121 Hawai ‘i 474, 491, 221 P.3d 452, 469
(2009) ("[I]n civil cases, an issue is of 'great public inport’
for the purposes of plain error review only when such issue
affects the public interest.").® Second, the parties conceded
t hat Noguchi never established "unavail ability" of the deposition
W t nesses pursuant to HRE Rule 804(a), so "consideration of the
issue not raised at trial requires additional facts." Liftee,
108 Hawai ‘i at 98, 117 P.3d at 830; cf., State v. Lee, 83 Hawai ‘i
267, 925 P.2d 1091 (1996) (finding that prosecution's speculation
about difficulty of locating wiwtness did not relieve it of its
obligation to attenpt to show | egal "unavailability"). Third, in
this case, resolution of the non-raised issue (i.e., by ruling
that the deposition testinony should have been adm tted under HRE
Rul e 804(b)(1)) is unlikely to "affect the integrity of the
[jury]'s findings," Liftee, 108 Hawai ‘i at 98, 117 P.3d at 830,
but only because, as explained bel ow, the testinony was
redundant. Consequently, Noguchi was not prejudiced by its
exclusion, and plain error review is unwarranted.

o/ Conmpare Montalvo v. Lapez, 77 Hawai ‘i 282, 291, 884 P.2d 345, 354
(1994) (holding that the court's failure to instruct the jury on the correct
meani ng of an el ement was so essential as to threaten the integrity of our
jury system); and Fujioka v. Kam 55 Haw. 7, 9, 514 P.2d 568, 570 (1973)
(constitutionality of a statute was a matter of "great public inport"); and
Kobashi gawa v. Silva, 126 Hawai ‘i 62, 66, 266 P.3d 470, 474 (App. 2011) (tria
court's "incorrect statement of the law in its instruction to the jury" was an
i ssue of great public inport), aff'd, 129 Hawai ‘i 313, 300 P.3d 579 (2013);
with Cnty. of Haw. v. C & J Coupe Famly Ltd. P'ship, 124 Hawai ‘i 281, 305
242 P.3d 1136, 1160 (2010) ("Whether the court correctly valued the property
in Condemnation 2 is not of general public importance.").

8
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B. Even if the circuit court erred in excluding the
hearsay evi dence, any error in doing so was harm ess
because Noguchi experienced no prejudice as a result.
The majority notes that Van Dina testified in his
deposition that, if AIU had tinely received notice of the IRS
subpoena in May 2008 instead of February 2009, "AlU would stil
not have covered Pflueger because a Grand Jury subpoena is not a
‘claiml within the nmeaning of the AlU policy." Based on this,
the majority concludes that, "[Db]y excluding the[ deposition]
testinony, the circuit court disregarded rules or principles of
| aw to Noguchi's substantial detrinent."!® However, even if the
circuit court erred in sustaining Pflueger's objection and
excluding Van Dina's deposition testinony, | would still hold
that the error was not prejudicial where the relevant details
fromthat testinmony were put before the jury through other
admtted evidence. See State v. Rivera, 62 Haw. 120, 128, 612
P.2d 526, 531-32 (1980) ("[E]ven where error occurs, there wll
be no reversal where on the record as a whole, no prejudice to
appel l ant has resulted.” (citing Kekua v. Kaiser Found. Hosp., 61
Haw. 208, 218, 601 P.2d 364, 371 (1979))).

| ndeed, "[e]ven an erroneous excl usion of relevant
evi dence does not necessarily call for reversal of the trial
court, if no prejudice results[; a]nd where essentially the sanme
evidence is given by other wtnesses or other neans, the trial
court's exclusion of the relevant evidence consitutes harnl ess
error." \Wakabayashi v. Hertz Corp., 66 Haw. 265, 272, 660 P.2d
1309, 1314 (1983) (citing Kekua, 61 Haw. at 218-19, 601 P.2d at
371); see also Ching v. Valencia, No. 27331, 2008 W. 3919892, at
*1 n.12 (Hawai ‘i Aug. 27, 2008) (citing HRS 8 641-16 (1993);
State v. R vera, 106 Hawai ‘i 146, 165-66, 102 P.3d 1044, 1063-64

10/ Furt hernore, although the majority observes that Ngeo testified in

her deposition that she agreed with Van Dina's opinion "that there's no
claim" Ngeo's referenced testimony appears irrelevant to the argunment since
the circuit court ruled initially, before subsequently granting Pflueger's
hearsay objection, that any potential Ngeo testinony would be limted to the
AlU corporate structure because Ngeo had not reviewed the Pflueger subm ssion
cont empor aneously with Van Dina. Thus, Ngeo would not have been permtted to
offer the referenced testinmony.

Noguchi does not address Pflueger's harm ess error/cumul ative
argument. The majority states that Van Dina and Ngeo's testinonies "directly
contradict" the claim
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(2004), abrogated on other grounds by State v. Maugaotega, 115
Hawai ‘i 432, 168 P.3d 562 (2007); and Wakabayashi, 66 Haw. at
272, 660 P.2d at 1314). Here, Noguchi's own expert, Schratz,
testified that he had reviewed Van Dina's letter in addition to
his review of the deposition transcripts.' The nmpjority
recogni zes that Schratz's testinony referenced Van Dina's
concl usi on—+hat Al U woul d not have recogni zed the grand jury
subpoenas as a claimunder the Policies even if they were
submtted at the tine that Pflueger submtted themto Noguchi—-and
concludes that AlU still would have been incorrect in denying
coverage on that basis.

It is not clear why Schratz's testinony, which
descri bes and di scusses Van Dina's conclusion, "does not
adequately substitute [for] the testinony likely to have been
provided by Van Dina . . . [and] is insufficient to render the
exclusion of Van Dina's . . . testinon[y] as non-prejudicial”
nmerely because it criticizes Van Dina' s conclusion. Moreover,
Noguchi ' s defense depended on Schratz's conclusion that Van D na
was wrong and on other exhibits establishing that Al U woul d
i kely have deni ed coverage regardl ess of when Pflueger tendered
t he subpoenas. |ndeed, these facts arose nmultiple tines
t hroughout the trial. So too did the fact that the circuit court
made a pre-trial ruling that the grand jury subpoenas were cl ai ns
under the Policies. Therefore, since the sumof that evidence
was al ready before the jury, | would hold that Noguchi was not
prejudiced by the trial court's decision to exclude the proposed
designations fromVan D na's deposition testinony.

Based on the foregoing, | would affirmthe circuit
court's July 11, 2014 Anended Fi nal Judgnment as to All O ainms and
Al Parties.

Associ at e Judge

1/ Specifically, during Schratz's trial testimony, he confirmed that

he reviewed the Van Di na and Ngeo depositions and that his opinions were based
on those depositions.
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