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NO. CAAP-14- 0000456
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

M CHELE LI NCCLN, Pl aintiff/Appellant-Appell ant,

V.
LAND USE COWM SSI ON, STATE OF HAWAI ‘I ; WEST MAU LAND
COMPANY, INC., a donestic profit corporation;
KAHOVA RESI DENTI AL LLC, a donestic |limted liability
Conmpany; OFFI CE OF PLANNI NG STATE OF HAWAI ‘I ; MAUI
PLANNI NG DEPARTMENT, COUNTY OF MAUI ; W LLI AM SPENCE,
Director of Planning of the County of Maui;
and ROUTH BOLQVET, Defendants/ Appel | ees- Appel | ees

APPEAL FROM THE CI RCUI T COURT OF THE SECOND Cl RCUI T
(CVIL NO. 13- 1- 0528)

SUVVARY DI SPCSI TI ON ORDER
(By: Foley, Presiding J., Fujise and Reifurth, JJ.)

Plaintiff/Appell ant-Appellant M chel e Lincoln (Lincoln)
appeal s fromthe "Findings of Fact, Conclusions of Law and
Decision and Order Affirmng the Agricultural Land Use District
Boundaries into the Urban Land Use District Dated April 5, 2013"
(FOF/ COL/ Order), entered on Decenber 5, 2013, and the "Final
Judgnent, " entered on January 27, 2014, in the Crcuit Court of
the Second Circuit! (circuit court).

This is a secondary appeal fromthe circuit court's
review of the April 5, 2013 "Findings O Fact, Conclusions O
Law, And Decision And Order"” (April 2013 FOF/ COL) of
Def endant / Appel | ee- Appel | ee Land Use Conm ssion, State of Hawai ‘i
(LUC), that granted the "Petition for Land Use District Boundary

The Honorable Peter T. Cahill presided.
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Amendnent " (Petition) of Defendants/Appell ees-Appell ees West Maui
Land Conpany, Inc. (WWC), a Hawai ‘i corporation, and Kahoma
Residential LLC (Kahoma), a Hawai‘i |imted liability conpany,
(together, Petitioners).

On appeal, Lincoln contends the circuit court erred in:

(1) affirmng the LUC s grant of Petitioners' Motion
for Reconsi derati on;

(2) finding that the Petitioners' project was exenpted
fromconpliance with the West Maui Community Pl an under Hawai i
Revi sed Statutes (HRS) 8§ 201H 38 (Supp. 2014);

(3) affirmng the LUC s decision to limt the issues
that Lincoln could address during the hearing;

(4) affirmng the LUC s determination that Petitioners
unaudi ted financial statenents satisfied Hawaii Adm nistrative
Rules (HAR) § 15-15-50(c)(8) (2008);

(5) substituting its judgnent on the evidence inits
FOF/ COL/ Order; and

(6) not holding that the LUC failed to address all odi al
title clains to the underlying property.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |aw, we concl ude
Lincoln's appeal is without merit.

. Mdtion for Reconsideration

Li ncoln contends the LUC erred in granting Petitioners
Motion for Reconsideration and issuing its April 2013 FOF/ COL
wi t hout "expressly determ n[ing] which, if any, of its chall enged
findings were clearly erroneous” and w thout "giv[ing] the
reasons for its determ nation . " Lincoln also contends the
LUC s "original findings nust stand because they may not sinply
be inpliedly deened to be clearly erroneous sinply as a result of
the fact that the LUC replaced themw th findings stating the
opposite.”™ Lincoln's opening brief fails to provide any |egal
support for her contentions.

HAR 8§ 15-15-84 (2013) permts a party to submt a
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notion for reconsideration of an LUC decision.? HAR § 15-15-
84(b) provides that "[t]he notion for reconsideration shall state
specifically the grounds on which the novant considers the

deci sion or order unreasonable, unlawful, or erroneous."

On January 23, 2013, pursuant to HAR § 15-15-84(b) the
Petitioners filed a "Mdtion to Reconsider Decision and O der
Adopt ed January 14, 2013" (Mdtion for Reconsideration) of the
LUC s original January 14, 2013 "Findings of Fact, Conclusions of
Law, and Decision and Order" (January 2013 FOF/ COL). The Mbdtion
for Reconsideration alleged (1) that the LUC s findings could not
rely upon the witten testinony of Mchael Lee (Lee) because
Lee's testinobny was not admtted into evidence; (2) that the
LUC s finding that it could not determ ne the cultural practices
of the proposed reclassification was inconsistent with the
evi dence presented during the hearing; (3) that the LUC
erroneously concluded that Petitioners' unaudited financi al
statenents were insufficient; (4) that the LUC erroneously
concluded that the Petition Area includes |ands with open area
recreation facilities when the area is vacant and fallow and (5)
that the LUC should reconsider its determ nation because the Maui
County adopted a new Maui Island Plan and new rul es governing
water quality of stormrunoff after the evidentiary record had
closed.® The LUC granted Petitioners' Mtion for Reconsideration
wi th the understanding that, by granting the notion, the LUC was

2 HAR §15- 15-84 provi des:

8§15-15-84 Reconsideration of decision. (a) A notion
for reconsideration shall be filed with the comm ssion
wi t hin seven cal endar days after issuance of the
commi ssion's written decision and order. The notion for
reconsi deration shall clearly specify that the notion is for
reconsi deration.

(b) The motion for reconsideration shall state
specifically the grounds on which the novant considers the
deci sion or order unreasonable, unlawful, or erroneous.

(c) In no event will the comm ssion consider any
motion for reconsideration on any petition after the period
wi thin which the comm ssion is required to act on the
petition.

3 The LUC deemed the evidentiary portion of the proceeding conplete
on Oct ober 5, 2012. The Petitioners' Motion for Reconsideration alleged that
the Maui County adopted new rules governing water quality of storm water
runoff on Novenmber 28, 2012 and the Maui |sland Plan on Decenber 28, 2012
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not approving Petitioners' Petition. Instead, LUC s grant of
Petitioners' Mtion for Reconsideration nerely indicated an
intent to receive new evidence and reconsider its January 2013
FOF/ COL conclusions at a later tinme. Thus, the LUC s grounds for
granting Petitioners' Mdtion for Reconsideration and issuing its
findings inits April 2013 FOF/ COL were wthin the bounds of the
LUC s discretion. See HAR § 15-15-84. The circuit court did not
err in affirmng the LUC s grant of Petitioners' Mdtion for
Reconsi deration and affirmng the LUC s April 2013 FOF/ COL.
1. HRS 8§ 201H 38 Exenption

Li ncol n chal l enges "the LUC s conclusion that it had
authority to grant the boundary anmendnent based upon [FOF] 387 in
[the April 2013 FOF/ COL]," which provides:

387. The County of Maui has undergone a review and update
of its land use plans, the current result of which is
that the [Petitioners' Kahoma's Residenti al

Subdi vi si on Af fordabl e Housing Project (Project)] is
included in the adopted Maui |sland Plan as an urban
use. "

Li ncol n provides no support for her contention that the LUC s
reliance on FOF 387 was erroneous. |Insofar as Lincoln does not
present a discernible argunent chall engi ng FOF 387, we deem
Lincoln's challenge to this finding waived. See Hawai ‘i Rul es of
Appel | ate Procedure (HRAP) Rule 28(b)(7) ("Points not argued may
be deened waived."); see al so Kaho‘ohanohano v. Dep't of Hunan
Servs, State of Hawaii, 117 Hawai ‘i 262, 297 n. 37, 178 P.3d 538,
573 n.37 (2008) ("This court will disregard a particul ar
contention if the appellant nmakes no di scernible argunent in
support of that position." (citations, internal quotation nmarks,
and brackets, omtted)).

| nstead of providing an argunent for how the LUC s
reliance on FOF 387 was erroneous, the argunents in Lincoln's
openi ng brief appear to challenge the LUC s determ nation that
Petitioners were exenpt from several regulations, pursuant to HRS
§ 201H-38.% W thout providing any rel evant factual or |egal

4 HRS § 201H-38 provides, in relevant part:

§ 201H-38 Housing devel opment; exenption from
statutes, ordinances, charter provisions, and rules (a) The
[ Hawai i Housi ng Fi nance and Devel opment Corporation
(continued...)
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support, Lincoln argues that Petitioners "waived [the Chapter
201H exenptions] . . . after they filed the Petition."
Under HRS 8§ 201H 38, certain housing projects may be

4(...continued)
(corporation)] may devel op on behalf of the State or with an
eligible devel oper, or may assi st under a government
assi stance programin the devel opment of, housing projects
that shall be exenpt fromall statutes, ordinances, charter
provisions, and rules of any government agency relating to
pl anni ng, zoning, construction standards for subdivisions,
devel opment and i nprovenent of land, and the construction of
dwel ling units thereon; provided that:

(1) The corporation finds the housing project is
consistent with the purpose and intent of this
chapter, and neets m ni mum requirenments of
heal th and safety;

(2) The devel opment of the proposed housi ng project
does not contravene any safety standards,
tariffs, or rates and fees approved by the
public utilities comm ssion for public utilities
or of the various boards of water supply
aut hori zed under chapter 54;

(3) The legislative body of the county in which the
housing project is to be situated shall have
approved the project with or without modifications[.]

We note that Lincoln failed to raise her HRS § 201H- 38 exenption
argument in her appeal fromthe LUC to the circuit court. HRAP Rul e 28(b) (4)
mandat es opening briefs to contain, inter alia:

Rul e 28. Briefs.

(b) Opening brief.

(4) A concise statement of the points of error set
forth in separately nunmbered paragraphs. Each point shal
state: (i) the alleged error conmtted by the court or
agency; (ii) where in the record the alleged error occurred
and (iii) where in the record the alleged error was objected
to or the manner in which the alleged error was brought to
the attention of the court or agency.

(D)
Poi nts not presented in accordance with this section
wi |l be disregarded, except that the appellate court, at

its option, may notice a plain error not presented

(Emphasi s added.) See Mauna Kea Power Co. v. Bd. of Land & Natural Res.
(Bd.), 76 Hawai ‘i 259, 262 n.2, 874 P.2d 1084, 1087 n.2 (1994) (appellant

wai ved issue that was not raised before circuit court in appeal from agency
decision); see also State v. Moses, 102 Hawai ‘i 449, 456, 77 P.3d 940, 947
(2003) ("As a general rule, if a party does not raise an argunent at trial
that argument will be deemed to have been waived on appeal; this rule applies
in both crimnal and civil cases.").

5
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exenpt fromthe requirenent that zoning or comunity plan

desi gnations nust be changed to conformto the proposed use. The
LUC found that the Petitioners' proposed Project was an

af f ordabl e housing project. 1In addition, the LUC s FOFs 384 and
386 found:

384. On Decenber 2, 2011, the Maui County Council approved
a HRS Section 201H-38 application submtted by
Petitioner allowi ng an exemption fromthe Maui County
Code to enable project inplementation without the
filing and processing of a community plan amendnment
application.

386. The Maui County Council exempted the Project [sic]
obtaining a change in zoning

Lincoln did not challenge the LUC s FOFs 384 and 386 in her
appeal to the circuit court. Gven that the circuit court's FOF
43 is consistent with the LUC s unchal | enged FOFs 384 and 386,
the circuit court's finding was not erroneous. See Ckada
Trucking Co. v. Bd. of Water Supply, 97 Hawai ‘i 450, 459, 40 P.3d
73, 82 (2002) ("[U]nchallenged factual findings are deened to be
bi ndi ng on appeal [.]").
1. Intervention Limtation

Lincol n contends the LUC erred in limting the issues
that Lincoln was permtted to address during the Petition
hearing. The record indicates that Lincoln filed a Petition to
| nt ervene pursuant to HAR § 15-15-52 (2008), listing three areas
of concern as the basis of her intervention. Wen the LUC was
considering Lincoln's Petition to Intervene, Lincoln further

requested that, "if her intervention is granted, the issue of
traffic (commtnent of state funds and resources) be added to the
three issues for which Petition did not oppose intervention.”" On

June 22, 2012, the LUC granted Lincoln's Petition to Intervene
and limted the scope of her intervention to the foll ow ng
I ssues:

(1) the inmpact of the proposed reclassification on the
preservation or maintenance of important natural systens or
habitats; (2) the impact of the proposed reclassification on
t he mai ntenance of other natural resources relevant to
Hawaii's econony including, but not limted to, agricultura
resources; (3) the inpact of the proposed reclassification
on the provision for housing opportunities for all income
groups, particularly the | ow, |ow-moderate, and gap groups;

6
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and (4) traffic (comm tnment of state funds and resources).

The scope of the LUC s [imtation was consistent with Lincoln's
four areas of concern and Lincoln did not object to the LUC s
i nposed limtations.

The only | egal argunent Lincoln provides in support of
her appeal is that the circuit court should have decl ared that
she did not waive her objection to the LUC s |imtation because
she proceeded during the LUC proceedings pro se.> But see HRAP
Rul e 28(b)(4) (appellant's concise statenent of the points of
error shall state "where in the record the alleged error was
objected to or the manner in which the alleged error was brought
to the attention of the court or agency.").

Even if we were to consider Lincoln's challenges to the
LUC s intervention limtation, Lincoln' s opening brief provides
no |l egal or factual support for her argunent that the LUC erred
inlimting the scope of her intervention. HAR 8§ 15-15-63(h)
(2008) provides that "[a]ny oral or docunentary evidence may be
received, but the [LUC] shall as a matter of policy provide for
the exclusion of irrelevant, immterial, or unduly repetitious
evidence . . . ." See also HAR § 15-15-65 (2008) ("To avoid
unnecessary cunul ative evidence, the presiding officer may limt
t he nunber of witnesses or the tinme for testinony upon a
particular issue."). The LUC clearly had the authority to
excl ude any questioning that it deenmed irrelevant, immterial, or
unduly repetitious. Lincoln does not indicate where in the
record any of her concerns were not addressed or where the LUC
erred inlimting her participation in the hearing. See Int'l
Bhd. of Elec. Whrkers, Local 1357 v. Hawaiian Tel. Co., 68 Haw
316, 332, 713 P.2d 943, 956 (1986) ("[A]ppellate court is not
required to sift through a vol um nous record for docunentation of
a party's contentions."). Gven that the scope of the LUC s
[imtation was consistent with Lincoln's grounds for
intervention, that Lincoln failed to object to the |[imtation

5 Whil e Lincoln proceeded before the LUC pro se, she is represented

by counsel in this appeal.



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

during the LUC proceedi ngs, and that Lincoln's opening brief
fails to provide any factual support for her argunent on appeal,
we have no basis upon which to rule that the scope of the LUC s
[imtation was erroneous.
| V. Financial Reports

Li ncol n chal l enges the LUC s FOFs 393 and 394, which
provi de:

393. Petitioner will obtain funding for improvements by
bank or private financing.

394. Petitioner has the financial capability to undertake
the Project.

Li ncoln contends the LUC erred in finding that Petitioners
provi ded sufficient financial statements because, as a matter of
law, Petitioners were required to provide audited financial
reports.

HAR 8§ 15-15-50(c)(8), the rule in effect at the time of
t he LUC proceedi ngs, provided that a petition for boundary
anmendnent shall include "[a] statenent describing the financial
condition together with a current bal ance sheet and incone
statenent, and a clear description of the manner in which the
petitioner proposes to finance the proposed use or devel opnent."
HAR 8§ 15-15-50(c)(8) does not specify whether the financial
statenents need be audited in order to conply with the rule. The
LUC pronul gated HAR 8§ 15-15-50's requirenents pursuant to
statutory authority granted under HRS 88 205-1, 205-4, and 205-7.
None of the authorizing statutes indicate a requirenment that
financial statenents for the proposed use or devel opnent of |and
be audit ed.

As a general rule,

where an adm nistrative agency is charged with the
responsibility of carrying out the mandate of a statute

whi ch contains words of broad and indefinite nmeaning, courts
accord persuasive weight to adm nistrative construction and
follow the same, unless the construction is pal pably
erroneous.

Haole v. State, 111 Hawai ‘i 144, 150, 140 P.3d 377, 383 (2006)
(brackets omtted) (quoting Mdxrgan v. Planning Dep't, Cnty. of
Kaua‘i, 104 Hawai ‘i 173, 180, 86 P.3d 982, 989 (2004)).

I n ot her words,
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[w] here an agency is statutorily responsible for carrying
out the mandate of a statute which contains broad or

ambi guous | anguage, that agency's interpretation and
application of the statute is generally accorded judicia
deference on appellate review. Vail v. Enployees' Retirenment
System 75 Haw. 42, 59, 856 P.2d 1227, 1237 (1993). However
an interpretation by an agency of a statute it adm nisters
is not entitled to deference if the interpretation is

pl ainly erroneous and inconsistent with both the letter and
intent of the statutory mandate. Kahana Sunset Owners V.
County of Maui, 86 Hawai ‘i 66, 72, 947 P.2d 378, 384 (1997).

Haol e, 111 Hawai ‘i at 150, 140 P.3d at 383 (quoting TIG Ins. Co.
v. Kauhane, 101 Hawai ‘i 311, 321, 67 P.3d 810, 820 (App. 2003)).

Li ncol n provides no argunent for why the LUC s
interpretation of HAR 8§ 15-15-50(c)(8) was erroneous. |nstead,
Lincoln merely contends that "[t]he rules do not tie the LUC s
hands or require it to accept an unaudited financial statenent at
face value." 1Indeed the rules do not require the LUC to accept
unaudi ted financial statenents, but it also does not preclude the
LUC from finding unaudited financial statenents sufficient.
Therefore, the circuit court did not err in affirmng the LUC s
finding that unaudited financial statements satisfied HAR § 15-
15-50(c)(8)'s requirenents.
V. Crcuit Court's Findings of Fact

Li ncoln contends the circuit court erred "when it
substituted its judgnment on the evidence in finding that the LUC
did not breach its constitutional and statutory duties."™ Lincoln
all eges the circuit court erred by "eval uating evi dence which the
LUC had not even identified as the basis for the findings it
reversed” and "specul at[ing] about which evidence the LUC may
have found persuasive or nore persuasive . . . ." It is unclear
whi ch of the circuit court's factual findings Lincoln challenges
on appeal. Lincoln's point of error section contends the circuit
court erred when it cited to the testinony of Agronom st Pau
Singleton, Ph.D (Dr. Singleton) and Cultural Practitioner M chael
Dega (Dega) to the exclusion of other evidence to the contrary.
It appears that Lincoln may be challenging the circuit court's
COLs 86 and 105, the only two findings that cite to the
chal | enged testi nonies.
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COL 86 provides:

86. The [LUC], after lengthy testimony by [Dr.
Singl eton], determ ned that removal of the land from
agricultural use would not substantially impair actual or
potential agricultural production and that the renoval of
the land from agricultural use was reasonably necessary for
ur ban growt h.

COL 105 provi des:

105. The [LUC] based this finding on the testinony of
[ Dega]l, the report submtted in connection with the
Envi ronnent al Assessment, and suppl emental archaeol ogica
wor k performed during the hearing on the Petition

W thout providing citations to the record, Lincoln

contends Dr. Singleton's testinony was "contradi cted by farners”
during the hearing and that Dega's testinony was "vigorously

opposed by other practitioners.” Lincoln argues that the circuit

court's reliance upon the chall enged testinonies was therefore

erroneous.

Because Lincoln fails to provide any citations to

wher e evi dence of opposing testinonies can be found in the
record, we have no basis upon which to rule that the circuit

court's fi

ndi ngs were erroneous.

VI. Alodial Title

Li ncol n contends the LUC erred when it granted

Petitioners' Petition without first addressing allodial title

clains to
( Bol onet)

the underlying property that intervenor Routh Bol onet
rai sed during the LUC proceedings. Lincoln's opening

brief only argues that Bolonet raised allodial title clains
before the LUC, but fails to indicate if or when Lincoln al so
rai sed such a claim® Therefore, the circuit court did not err

in declini

ng to address Lincoln's allodial title clains.
Ther ef or e,
| T I S HEREBY ORDERED that the G rcuit Court of the

Second Circuit's "Findings of Fact, Conclusions of Law and
Decision and Order Affirmng the Agricultural Land Use District

Boundaries into the U ban Land Use D strict Dated Apri

6

The record indicates that Bolonmet did not appeal the LUC s grant

of Petitioners' Petition. Furthernmore, the record does not indicate that

Li ncol n was

claimng that she had a right of ownership over the underlying

property, but rather that she was asserting ownership rights on behalf of

Bol omet .

10
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entered on Decenber 5, 2013, and "Final Judgnent," entered on
January 27, 2014, are affirned.
DATED: Honol ul u, Hawai ‘i, Novenber 10, 2015.

On the briefs:

Rafael G Del Castillo

(Jouxson- Meyers & Del Presi di ng Judge
Castill o)

for Plaintiff/Appell ant-

Appel  ant M chel e Li ncol n.

Patricia GChara Associ at e Judge
Di ane Erickson

Deputy Attorneys Ceneral

for Def endant/ Appel | ee-

Appel | ee Land Use Conm ssi on,

State of Hawai ‘i . Associ at e Judge

James W Cei ger

(Manci ni, Welch & Geiger)
f or Def endant s/ Appel | ees-
Appel | ees West Maui Land

Conpany, Inc., and Kahoma
Resi dential LLC.
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